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Director District
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HPPSA Health Professionals (Professional Standards) Act 1999
HRC Health Rights Commission

HRCA Health Rights Commission Act 1991

HAS Health Services Act

HSP Health service provider

IHSC Independent Health Services Commission

MBQ Medical Board of Queensland

NHS National Health Service

NPSA National Patient Safety Agency

NSW New South Wales
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NZ New Zealand

OCHO Office of the Chief Health Officer

OHPRB Office of the Health Practitioner Registration Boards
OPSME Office of Public Service, Merit and Equity

PCJC Parliamentary Criminal Justice Commiitee

PD Position Description

PID Public interest Disclosure

PSC Professional Standards Commiitee of the QNC
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QNC Queensland Nursing Council

RCA Root Cause Analysis

RCH Royal Children’s Hospital

RN Registered Nurse

SCHSD Sunshine Coast Health Service District

Tas Tasmania

the Code Code of Health of Health Rights and Responsibilities
The _ Commissioner of the Health Rights Commission
Commissioner

The Minister Minister for Health

the policy QH’s Complaints Management Policy

Tribunal Health Practitioners Tribunal

UK United Kingdom

Vic Victoria

WA Western Australia

WPA Whistleblowers Protection Act 1994




Foreword

By letter dated 3 May 2005, Commissioner AJH Morris QC invited me to lodge a
written submission regarding:

+ appropriate systems of accountability fo ensure the proper processing,
investigation and resolution of complaints about clinical practice and
procedures at Queensland Health hospitals;
the role of the Queensiand Ombudsman in respect of such complaints; and
the desirability or otherwise of establishing a specific ‘Health Ombudsman’ for
Queensland.

Since then, the Bundaberg Hospital Commission of Inquiry (BHCI) has published
several Discussion Papers, inviting submissions on specified issues.

Part 1 of this submission addresses issues relevant to Discussion Paper No 2,
“Whistleblowers in the Queensland Public Health Sector”.

Part 2 of this submission addresses issues relevant to Discussion Paper No 3,
“Complaints Handling Systems in the Queensland Public Health Sector”.

The key proposals made in respect of the three major subject areas covered in this
submission appear as follows:

(a) the protection of whistleblowers - at section 5 of Part 1;

(b) QH’s internal health complaint systems - at section 3.1.3 of Part 2; and
(c) a new external health complaints system - at sections 5.4 to 5.9 of Part 2.
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David Bevan
Queensland Ombudsman



PART 1: Issues relating to protection of whistleblowers

1. Introduction

During the course of the inquiry, there has been considerable criticism of the response
by Queensland Health (QH) to disclosures made by QH staff about clinical issues. The
purpose of this part of the submission is to review the current process in QH for
managing public interest disclosures (PIDs) and recommend improvements to that
process {0 ensure that such disclosures are appropriately dealt with and those who
make them are not subject to reprisal.

The broader issue of how to encourage staff to bring to attention issues of clinical
concern or maladministration is beyond the scope of this submission. It involves
fostering a culture in QH that strives for high standards of service and promotes
openness and accountability. The emphasis needs to be on continual improvement
and learning.

Such a change of culture must be driven from the top -and must be supported by
appropriate policies and procedures that evidence the organisation’s commitment to
these principles.

There are innumerable authorities advocating the value of both public and private
sector agencies having in place systems that encourage whistleblowing. These are
some examples:

“Whistleblowers have a vital role to play in the develépment of an open and

effective public sector.”

New South Wales Legislative Council

Complaints handling within New South Wales Health
Report 17, June 2004 page 62

“The genuine whistleblower should be seen as providing management with an
opportunity for improvement and not as some ‘rat under the house’ requiring

exterminaftion.”

New South Wales Ombudsman
Protected Disclosure Guidelines
5™ edition, May 2004 page iii

“Internal reporting of suspected misconduct and maladministration is vital to the
integrity of the Queensland public sector. Employees who are prepared fo
speak up about wrongdoing or dubious practices are now well recognised as
one of the most important and accurate sources of information about

management problems and their possible solutions.”

Crime and Misconduct Commission Chairperson

Speaking up: Creating reporting climates in the Queensland public sector
December 2004

2. The Queensland framework

The Whistleblowers Protection Act 1994 (WPA), Public Sector Ethics Act 1994, Public
Service Act 1996, and Crime and Misconduct Act 2001 aim to create a work



environment in which proper standards of ethical conduct are widely understood and
adopted. Under these Acts, public officials are required to report knowledge of serious
wrongdoings using appropriate internal or external channels. Private citizens are
encouraged to do the same.

2.1 Whistleblowers Protection Act 1994 Qld: An Overview

The WPA is administered by the Office of Public Service Merit and Equity (OPSME).
The OPSME is responsible for providing advice and guidance to public sector
agencies and officers and to private citizens, about their rights and obligations under
the Act.

The Act gives protection to people who make a PID.
A PID by a public officer may be about conduct that is:

official misconduct’
maladministration that adversely affects anybody's interests in a substantial
and specific way?

. negligaent or improper management involving a substantial waste of public
funds

e a substantial and specific danger to public health or safety or to the
environment?.

Anybody may make a PID about:

e« a substantial and specific danger to the health or safety of a person with a
disability”

» an offence under certain legislation that is or would be a substantial and
specific danger to the environment®

» a reprisal taken against anybody for making a PID’.

The Act provides that disclosures must be made to an “appropriate entity®.

Any public sector entity is an appropriate entity to receive a PID about its own conduct
(or that of its officers); about anything it has power to investigate or remedy; or if
referred by another public sector entity’. The Crime and Misconduct Commission
(CMC) is an appropriate entity to receive PIDs about official misconduct. The
Queensland Ombudsman is an appropriate entity to receive PIDs about
maladministration involving an entity within its jurisdiction.

‘s.15

2516

g7

*s.18

5.19(1)(a)
¢5.19(1)(b} and (c)
75.20

¥5.25

¥5.26



Maladministration is defined to cover ‘illegal, arbitrary, oppressive or improper public
sector ‘administrative action”° and “administrative action that is unlawful, arbitrary,

unjust, oppressive, improperly discriminatory or taken for an improper purpose A

For a disclosure by a public officer about maladministration to be a PID, it must involve
conduct that “adversely affects anybody’s interests in a substantial and specific

»l2

way
2.2 Queensland Health

QH has developed a document entitled Policy and Procedures for the Management of
Public Interest Disclosures (September 2000) made in accordance with the Act. The
purpose of the policy document is to ensure all employees, supervisors and managers
of QH are aware of their responsibilities to report serious misconduct and other
important matters affecting the public interest, and to establish procedures for persons
wishing to make a PID.

The document includes procedures for QH employees, and persons external to QH, 1o
make a PID in accordance with the Act. The document outlines the scope of a PID,
sets out who a PID can be made to, and details the procedures to be followed once a
PID is made.

These procedures require that a PID be brought to the attention of the Director-
General, or nominated delegate, who then assesses the PID to determine its
appropriate management and investigation. The Director-General, or nominated
delegate, is also to assess whether any risk of reprisal exists and take all steps within
the authority of QH to ensure that any employee who makes a PID is not
disadvantaged as a result of making the disclosure.

Where requested by the person making the PID, QH must provide reasonable
information to the whistleblower within a reasonable time about the action taken by
QH on the PID and its outcome.

Within QH, the Audit and Operational Review Branch is responsible for recording
disclosures, including the action taken and whether the PID was verified or
substantially verified.

2.3 Review of the Whistleblowers Protection Act 1994 Qld

The Parliamentary Crime and Misconduct Committee’s Three Year Review of the
Crime and Misconduct Commission (Report No 64 tabled in Parliament on 10
September 2004) made the following observations about the WPA:

“...the Whistleblowers Protection Act 1994 does not establish a cenfralised
system by which one agency or authority is responsible for protecting
whistleblowers in Queensland. Essentially each public sector entity has
responsibility for receiving public interest disclosures about the conduct of their
officers, managing the disclosure process and taking steps to protect its officers
from reprisals.” (page 96)

% 5.8(3)
' schedule 6
2g16



The Committee also referred to the observations made on this issue in the previous
Three Year Review of the CMC:

“The 4" PCJC concluded that there was a gap in the oversight and coordination
of whistleblower support across the public sector. In particular, no single body
was charged with responsibility for supervising whistleblower support programs
in public sector agencies. The 4" PCJC, while noting that the OPSME was in
the process of addressing these apparent deficiencies, recommended that the
Government give consideration to a full review of whistleblower protection in
Queensiand and the Whistleblowers Protection Act 1994 including a review of:

e the roles of the CJC [now CMC] and the OPSME;

s the need for an oversight body and inter-agency committee;

e fraining and support of public sector managers and other public sector

employees;

e research needs in the area of whistleblower protection; and

o reporting to Parliament on whistleblower protection.”
(pages 99, 100; and 4% PCJC Three Year Review, Report No 55, pages 141,
142, 150, 151)

The Committee noted that while the Government had said it would give consideration
to the above matters raised in the 4™ PCJC report, the extent and nature of a review
was to be given further consideration. The Committee recommended:

“That the Government give consideration to a full review of whistleblower
protection in Queensland and the Whistleblowers Protection Act 1994 in
accordance with the recommendations of the 4" PCJC in Report No 55.”

(page 100)

Pursuant to this recommendation, the OPSME is preparing a report to the Premier of a
review of the WPA. Some of the main ideas being considered are to:

o form an interagency committee of OPSME, CMC, Office of the Ombudsman,
Queensland Audit Office, and the Department of the Premier and Cabinet for
informal oversight of the administration of the Act;

o develop a whistleblower policy template to improve consistency of application
across the large number of entities under the Act;

* build a network of whistleblower contact officers from entities for knowledge
management; and

e add further education initiatives to the whistleblower website.

Although | support these ideas, | do not think they go far enough. In particular, they do
not address the deficiencies in the current arrangements under the Act relating to the
coordination, supervision or review of disclosures that do not involve official
misconduct. ' :

In my view, just as agencies must refer disclosures of official misconduct to the CMC
for investigation and/or referral back (ss.38, 48 Crime and Misconduct Act 2001}, so
too should agencies have an obligation to refer disclosures involving serious
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maladministration to the agency that has the statutory role of investigating
maladministration, namely the Queensland Ombudsman.

The Ombudsman should be empowered to investigate these disclosures or to
supervise or review the investigation of such disclosures by the relevant agency in the
same way that the CMC can supervise or review agencies’ investigations of official
misconduct.

In the case of PIDs of maladministration received from QH staff that related to
clinical/patient care issues, the Ombudsman would have the option of referring (under
s.15 of the Ombudsman Act) the investigation to another complaints entity with
appropriate expertise (for example, a remodelled Health Rights Commission (HRC) as
recommended in Part 2 of this submission), and monitoring, and reviewing the
outcome of, the investigation.

3. Interstate models: An Overview

The New South Wales, South Australian and Queensland Acts dealing with PIDs were
passed in 1993 and 1994.

However, Victoria and Tasmania have passed much more recent (and almost
identical) legislation in 2001 and 2002 respectively. Their legislation goes beyond the
mere “nuts and bolts” of receiving, recording and reporting disclosures and protecting
whistleblowers. it is more consistent with the recommendations of the Parliamentary
Crime and Misconduct Committee and my proposal that my Office receive PiDs
concerning serious maladministration.

Under the model operating in Victoria and Tasmania, if an agency proposes to:

e accept a disclosure as a PID, it must refer the disclosure to the Ombudsman
who may investigate it or refer it back to the agency for investigation

+ decline a disclosure on the basis that it is not a PID, or having investigated a
matter as a disclosure decline to take any action in respect of it, the agency
must notify the person who made the disclosure of his or her right to have the
matter referred to the Ombudsman for review.

In this way, consistency is achieved in both the identification and investigation of
disclosures.

The other recent Act (the Western Australian Public Interest Disclosures Act 2003) is
similar to the Victorian and Tasmanian legislation in principle in that it seeks to
produce consistency in the handling of PIDs. In particular it provides that the
Commissioner for Public Sector Standards must:

s establish a code setting out minimum standards of conduct and integrity to be
complied with by a person to whom a disclosure of public interest information may
be made; and

s prepare guidelines on internal procedures for agencies to observe, with an Annual
Report to Parliament on non-compliance.

As such it can be seen that the modern trend in this area is to go beyond an individual
agency approach and to provide some degree of centralisation, to ensure that:
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e agencies are appropriately administering their responsibilities under the Act so that
the purposes of the Act are not defeated by misinterpretations, inconsistent
_ approaches, inadequate investigations or lack of commitment; and
o this can be verified with much more confidence than is currently possible, without
significant expense or deilay and without creating another accountability agency.

3.1 New South Wales

The New South Wales model is similar to that in Queensland. The objective of the
Protected Disclosures Act 1994 NSW is to encourage and facilitate the disclosure, in
the public interest, of corrupt conduct, maladministration and serious and substantial
waste in the public sector by:

+ enhancing procedures for making disclosures;
« providing for disclosures to be properly investigated and dealt with; and
« protecting persons from reprisals for making disclosures™.

To be protected by this Act, a disclosure must be made by a public official to:

an investigating authority;

the principal officer of a public authority;

another officer of the public authority to which the public official belongs or an
officer of the public authority to which the disclosure relates, provided that it is
in accordance with the authority’'s procedure established for this purpose; or

e in certain circumstances' to a member of Parliament or a journalist'®.

An investigating authority includes the Ombudsman'®.

Conduct is of a kind that amounts to maladministration if it involves action or inaction
of a serious nature that is:

s contrary to law, or
+ unreasonable, unjust, oppressive or improperly discriminatory, or
« based wholly or partly on improper motives'”.

Where a public official chooses to make a disclosure to the Ombudsman about
conduct amounting to maladministration, to be protected by the Act, a disclosure to
the Ombudsman is to be made in accordance with the Ombudsman Act 1974 NSW,
and the conduct is to be of a kind that amounts to maladministration.

The New South Wales Ombudsman has produced Profected Disclosures Guidelines
(5" Edition May 2004) to give practical guidance to public officials who are charged
with the responsibility for implementing the Act to assist them to meet management
obligations.




The Ombudsman’s primary roles in relation to protected disclosures involve dealing
with disclosures about maladministration by public authorities or officials; and the
implementation of the Protected Disclosures Act 1994.

An example of an agency that has put in place relevant procedures to assist in the
implementation of this Act is New South Wales Health, which has developed a
Protected Disclosures Policy.

The purpose of this policy is to set out procedures that will encourage and facilitate the
disclosure, in the public interest, of possible corrupt conduct, maladministration, and
serious and substantial waste in the public sector. The procedures are provided to
staff to publicise and enhance the reporting processes to ensure that any disclosures
are managed appropriately in accordance with the provisions of the Act. The policy
also sets out the responsibilities of principal officers, managers and staff. For
example, principal officers are responsible and accountable for, amongst other things:

“Leading by example to create an organisational culture that gives a clear
message that making disclosures is encouraged and valued and corruption,
maladministration and serious and substantial waste is not acceptable.”

(page 15)

The policy describes how to lodge a complaint/protected disclosure to an officer within
New South Wales Health or, if the public official wishes, to an external investigating
authority — which for issues relating to maladministration is the Ombudsman (page
13).

The New South Wales Legislative Council Report 17 Complaints handling within NSW
Health (June 2004) arose out of serious allegations about inadequate patient care at
Campbelliown and Camden Hospitals, and followed an investigation by the Health
Care Complaints Commission (2 December 2003). There were also several other
related investigations including the Special Commission of Inquiry into Campbelltown
and Camden Hospitals (30 July 2004).

In the context of analysing systemic issues relevant to complaint handling in the health
system, the New South Wales Legislative Council Report found that the events which
followed the making of complaints by staff “resulffed in enormous collateral damage to
staff’ (page 46). Yet, the Report found that “one of the most important ‘cultural’ issues
raised by this inquiry is the need to encourage health professionals to report adverse
events” (page 46).

For these reasons the New South Wales Legislative Council Report said that “finding
ways fo ensure health professionals are able to use formal channels for incident
reporting, and therefore do not have fo resort to whistleblowing, is an important
challenge for this inquiry” (page 46).

Nevertheless these findings give weight to arguments for the strengthening of the
existing system for PIDs.



3.2 Victoria/Tasmania

Another model has been put in place by more recent similar legislation in Victoria
(Whistleblowers Protection Act 2001) and Tasmania (Public Interest Disclosures Act
2002).

Under this model the Ombudsman’s functions include:

determining whether disclosures are PIDs;

investigation of matters disclosed in PIDs;

publishing guidelines to be followed by public bodies; and
monitoring investigations by public bodies.

(Vic s.38; Tas s.38)

The purpose of these Acts is to encourage and facilitate disclosures of improper
conduct by public officers and public bodies, to protect persons making those
disclosures and others from reprisals, and to provide for matters disclosed to be
properly investigated and dealt with.

A person {public officer in Victoria) who believes on reasonable grounds that a public
officer or public body has engaged in improper conduct, may disclose that improper
conduct to the Ombudsman or the relevant public body. (Vic s5.5,6; Tas $5.6,7)

Improper conduct is defined as:

(a) corrupt conduct; or

(b) a substantial mismanagement of public resources; or

(c) conduct involving substantial risk to public health or safety; or

(d) conduct involving substantial risk to the environment —

that would, if proved, constitute —

(e) a criminal offence; or

(f) reasonable grounds for dismissing or dispensing with, or otherwise
terminating, the services of a public officer who was, or is, engaged in that
conduct. (Vic s.3; Tas s.3)

Disclosures under the Acts may also be made about detrimental action against a
person in reprisal for a protected disclosure. (Vic $s5.5,18; Tas s5.6,19)

in these jurisdictions, if a person makes a disclosure to a public body, the public body
must conclude/determine whether the disclosure is a PID. (Vic 5.28; Tas s.33)

In Victoria, if the public body concludes that a disclosure is a PID, the public body
must notify the person who made the disclosure, and refer the disclosure to the
Ombudsman for a determination as to whether it is a PID. (Vic 5.29)

fn Tasmania, if the public body determines that a disclosure is a PID, the public body
must notify the person who made the disclosure, and notify the Ombudsman. (Tas
s.34)

if the public body concludes/determines that a disclosure is not a PID, the public body
must advise the person who made the disclosure that he or she may request the
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