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ADDRESS ALL CORRESPCDENCE TO THE SECRETARY, G P.O. BOX 1289, BRISBANE, Q, 4001.

IN REPLY PLfﬁ‘W?@Q All enguiries regarding this

correspondeance should be directad to:

Ms Kerryn Newton
Research Director
Legal, Constitutional and Administrative Review Committee

Parliament House

George Street

Brsbane Q 4000

Dear Ms Newton,
Re: Review of Freedom of Information Act 1992 (Qid)

Please find attached a submission from the Queensland Nurses’ Union (QNU) into the review
by the Legal, Constitutional and Administrative Review Committee of the Freedom of

Information Act 1992,

The QNU represents in excess of 26,000 nurses employed in both the public and private (for
profit and not for profit) sectors in Queensland.

The union has a keen interest in Freedom of Information (FOI) matters and has mad= a
number of submissions in the past on the issues of FOI and privacy. The QNU has utilised
both state and federal FOI legislation to advance the collective and individual interests of
membership. In our submission we will draw on this past experience to highlight particular

issues of concern.
Officials of the QNU are willing to appear before public hearings held by the committee.

Should you require any additional information or clarification of issue raised in our
submission please do not hesitate to contact QNU Project Officer Beth Mohle or QNU

Industrial Officer Steve Ross on (07) 3840 1444,

Yours sincerely,
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A. Whether the basic purposes of the freedom of information legislation in Queensland
have been satisfied, and whether they now require modification.

"A popular government, without popular information, or the means of acquiring it, is
but a prologue to a farce or a tragedy; or perhaps borh, Knowledge will forever
govern ignorance: and a people who mean to be their own governors, must arm
them.s]'elves with the power which knowledge gives.” US President James Madison —
1822

Access to information relating to decision-making processes is essential to the apprcpriate
functioning of a healthy democracy. Freedom of Information (FOI) legislation is pivotal to
ensuring openness, accountability and responsibility in government and meaningfil
participation by the public in the political process. Indeed, following the Fitzgerald Inquiry
the Electoral and Administrative Review Committee (EARC) correctly identified FOI as a
“foundational matter” that needed to be addressed as a matter of priority. The introduction of
such legislation was central to the Fitzgerald reform process and the democratisation of this
state. :

The FOI Bill was introduced to State Parliament on 5 December 1991 by the then Attorney
General Hon Dean Wells. In his second reading speech the Attorney General stated:

"The Bill enables people to have access to documents used by decision-makers and
will, in practical terms, produce higher level accountability and provide a greater
opportunity for the public to participate in policy-making and government jtself "?

Attorney General Wells concluded the second reading speech:

“... this Bill will effect a major Philosophical and cultural shift in the institutions of
Government in this State. The assumption that information held by government is
secrel unless there are reasons fo the contrary is to be replaced by the assumption that
information held by Government is available unless there are reasons to the contrary,
The perception that Government is something remote from the citizen and entitled to
keep its processes secret will be replaced by the perception that Government is merely
the agent of its citizens, keeping no secrets other than those necessary o perform its
Junctions as an agent. Information, which in this modern sociefy is power, is being
democratised. "

In the absence of any meaningful performance data on the operation of the Act, it is difficult
to actually measure to what extent. the implementation of FOI legislation has increased
accountability and public input into the policy-making process. There is no disputing that
improvements have been made but the base from which comparisons can be made was a very
low ore. It must also be remembered that, although important in itself, FOI legislation was
merely one plank of a significant public sector reform agenda implemented by the Goss
government. It is difficult therefore to ascertain with any certainty the part that FOI alone has
played in bringing about cultura! shifts within the government departments.

' Quoted in Freedom of Information Report by the Senate Standing Committee on Constitutional and Legal
Affairs on the Freedom of Information Bill 1978, and aspects of the Archives Bill 1978 - Australian Govemment
Publishing Service, Canberra 1979, page 23,

® Queensland Legislative Assembly Hansard, 5 December 1991, page 3848,

* Queensland Legislative Assembly Hansard, 5 December 1991, page 3850,
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- Given the difficulty experienced accessing meaningful performance data, our submission to

this review of the Queensland FOI legislation will be based on the experiences of the Union
and our observations of the operation of the Act. '

The existence of FOI legislation certainly has improved access to information, especially
information relating to the personal affairs of an applicant. For example, Queensland Health
has made great efforts since the implementation of the FOI Act to assist individuals to obtajn
access to their medical records held by the department. This information is now usually
provided by less formal administrative access arrangements. In the vast majority of cases it is
no longer necessary to utilise FOI legislation to obtain access to personal medical reords.
While there is still some resistance on the part of individual health care providers, by and
large there has been a significant attitudina] change on the part of health care providers in the
public sector with regard to this issue in recent years. Unfortunately, in our opinion, the same
cannot be said for the approach to providing access to information that is not of a personal
nature. Much more needs to be done to promote a “pro-disclosure” culture within the
Queensland public sector. -

‘The Queensland Nurses® Union (QNU) has used FOI legislation while acting in the Individual
and collective interests of membership. When the union has assisted members to use FOI to
access information of a personal nature there has generally been no difficulty in gaining
accessing this information. For example, the Union has in the past advised members to gain
access to their WorkCover files via both administrative access arrangements and FOT
processes when appealing a decision of that body. In these cases recourse to FOI is required
because under administrative access arrangements information relating to internal decision
making processes is not provided. There are also inconsistencies relating to the timeframes
that apply to the processing of FOI applications (generally up to 45 days in these cases) and
the timeframes for lodging WorkCover appeals (28 days). Administrative access to files
(excluding information that is often of particular relevance in appeal processes) is usually
granted within 28 days. In our view there is an urgent need for bodies such as WorkCover to
adopt a more “pro-disclosure” approach and grant access to complete information via
administrative access arrangements in the first instance. This information is currently being
obtained under FOI anyway. If this information were made available via administrative access
then unnecessary duplication of effort would be avoided.

The QNU has also successfully assisted members to use FOI to amend false or misleading
information contained on personnel files. In these cases members were unable to gain access
to their files via administrative access arrangements and therefore were forced to utilise FOJ
processes to amend records. Although members have been satisfied with the outcome in these
instances, it seems time wasting for both parties to resort to the formality of FOI in these
circumstances. Again, in our opinion a “pro disclosure” culture needs to be promoted and

adopted within the Queensland public sector.

The QNU has however experienced difﬁculty in obtaining access to information in the
collective interests of our members. This information can usually be categorised as
information that is not of a personal nature and relates to the policy decision making
processes of government. In our view this is where the basic purposes of the FOI Act are not
being met. There is still an assumption that information relating to the decision-making
processes must be kept secret. This reluctance to provide information is a serious impediment

to open and accountable government in this state.
i
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The way in which FO!I ]e_gislation is an essential accountability tool nof only for the _/public but
also for government ministers was highlighted in the 1979 Senate Standing Committee report
on Freedom of Information:

“Freedom of information legislation is a means not only of ensuring the more direct
accountability of public servants to the public, but also of ensuring greater
accountability of public servants to their ministers. It is in the interests of ministers
themselves to expose the advice of their officials to wider public scrutiny so as to
improve the quality of that advice and ensure that all possible options have been
canvassed. Freedom of information legislation can be in the interests of the public
services and agencies whose processes are opened up to the public gaze too, for it will
lead to more adequate recognition of the effectiveness of the public service.” *

Based on our experience with departments such as Queensland Health, the QNU believes
however that the cultural shift required of public servants that would ensure greater public
accountability for advice given and decisions made has not occurred to a great extent.
Certainly the Administrative Law sections within departments have a greater understanding of
this essential rationale for the implementation of FOI legislation. This appreciation
unfortunately often does not extend beyond FOI practitioners within departments. (This
sometimes results in considerable tension and frustration within agencies when the FOI
decision makers have to deal with resistance from other sections of their department who are
reluctant to act in accordance with the spirit of the FOI legislation.) There is not, in our view,
the general promotion of a “pro-disclosure” culture within many departments. More needs to
be done in the area of training of all staff (from Director General level down) on the
philosophical foundations and appropriate application of FOI legislation in order to promote
the adoption of a “pro-disclosure” cultfure.

Difficulties in affecting cultural change can not be attributed to attitude alone. It is however
important to also consider the impact that information management practices and policies
have on the administration by agencies of the FOI Act. The QNU is unaware of a consistent
approach to information management across agencies. From our experience it certainly
appears that there is no consistent approach. The manner in which information is stored and
retrieved by agencies often makes the job of the FOI decision-maker more difficult. We
therefore believe that it would be appropriate to review information management processes
and policies to ensure that these facilitate the release of information via FOI or administrative
arrangements. The way in which agencies communicate information about their FOT
processes also needs to be reviewed. A simple examination of departmental websites, for
example, reveals that there is no consistent approach to the advertising of agency FOI

Processes.

# Freedom of Information Report by the Senate Standing Committee on Constitutional and legal Affairs on the
Freedom of Information Bill 1978, and aspects of the Archives Bill 1978 — Ausiralian Government Publishing

Service, Canberra 1979, page 26,



/
The QNU has experienced (and continnes to experience) considerable difficulty in accessing
meaningful information on Queensland Health decision making processes. We have sought
access to information pertaining to issues that are of direct relevance to our membership but
are seen, in the eyes of Queensland Health officials, as being in some way “controversial”.
The department has in these cases exhibited extreme reluctance to release all the relevant
information. The QNU has been most dissatisfied with the extreme secrecy exhibited and the
reluctance to open up their decision-making processes to public scrutiny. Examples of QNU
FOI applications of this nature inchude our application for access to information about the
1993 decision to slash nursing career structure positions, our 1993 and 1994 applications
(under both state and federal FOI legislation) for information about to the privatisation of
Greenslopes Repatriation Hospital and most recently our late 1998 (pending) application
relating to the collocation of public and private health facilities. In all of these instances we
encountered extreme reluctance on the part of Queensland Health to release meaningful
information in the context of the established industrial relations consultative processes. We
were therefore forced to utilise FOI processes in order to scrutinjse the deliberative processes
of the department and the advice given to the Minister and Cabinet on these matters.

Our most recent pending application for information about coliocation arrangements should
be of particular interest to members of this committee given its relevance to the current
inquiry by the Parliamentary Public Works Committes into the Noosa and Robina hospitals
projects. The QNU is still awaiting the outcome of our FOI application on this matter. We
relayed our experiences with respect to undue secrecy by Queensland Health in relation to this
matter to the Public Works Committee. This Committee also who appeared to be experiencing
difficulty in accessing meaningful information from the department in relation to the
contractual arrangements for the Noosa and Robina projects. We expressed to that committee
our fear that they may experience the same difficulty accessing information that was
experienced by a South Australian parliamentary committee investigating the privatisation of
Modbury hospital. The health department in South Australia had consistently refused to
provide relevant information to the parliamentary committee, thereby placing these
confractual arrangements above the scrutiny of the parliament and the public. We await with
considerable interest the report of the Public Works Committee on the Noosa and Robina
projects. These could be of relevance to the deliberations on the review of the FOI Act.

These types of examples are now quite familiar given the grossly inappropriate trend of
governments across Australia to “contract out” the provision of government services.
Unfortunately governments have largely failed to put in place the necessary legislative
framework to meet the significant challenges posed by the blurring of the boundaries between
public and private sectors. (Later in this submission we will make specific recommendations
pertaining to the extension of FOI provisions in circumstances where government services

have been contracted out to the private sector.)

Before concluding this section of our submission we wish to briefly comment on one
particular issue of concern that we believe is central to the consideration of whether the basic
purposes of the Act have been satisfied — the issue of the abuse of the Cabinet processes to
ensure that documents are excluded from public scrutiny. This activity has been facilitated by
the 1993 and 1995 amendments to the FOI legislation that resulted in a broadening of the
Cabinet/Executive Council exemption provisions of the Act. Governments of both major
parties in recent times have in our opinion, abused these provisions.
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The Information Commissioner has commented in a number of his annnal reports 01{ the need
to wind back the overly broad exemption provisions of the Act. The QNU supports the
concems raised by the Information Commissioner in his 1695-96, 1996-97 and 1997-98
Annual Reports relating to these issues. We welcome the initiative of Premier Beattie when
he introduced in 1998 (as Opposition Leader) a private member’s bill aimed at preventing the
abuse of Cabinet secrecy provisions. To quote from his second reading speech:

“This Bill amounts to a legislative promise that my Government will not sneak
documents into Cabinet meelings as a device to hide them from the public. The Bill
makes it clear that the Cabinet exemption from FOI does not arise when material is
submitted to Cabinet for the improper purpose of avoiding FOI access. ™

We wholeheartedly welcome the spirit of this initiative of the Premier. Considerable cynicism
exists within the general community at present given the often blatant past abuses of the
Cabinet exemption provisions. There are far too many examples of documents literally being
“wheeled in” to the Cabinet room (but not being genuinely considered by Cabinet) in order to
qualify for the exemption provisions. Is it any wonder that there is an estrangement of the
community from the political process and a general lack of faith in the openness and
accountability of government in this state? We believe it is essential that the faith that the
public has lost with respect to the efficacy of FOI legislation be restored as a matter of
urgency.

The QNU believes that it is essential that urgent action be taken to address this issue. We
believe there is a need for bipartisan support of legislative amendments to restore community
faith in the efficacy of FOI legislation. We believe the government must demonstrate their
commitment to FOI by “winding back™ the current exemption provisions relating to Cabinet
processes so they can not be abused. The QNU would defer to administrative law
practitioners with respect to the best mechanism for achieving this desired outcome. We
therefore refer the committee to Chapter 3 of the 1997-98 Sixth Annual Report of the
Information Commissioner and the recommendations contained therein relating to the
winding back of Cabinet exemption provisions.

To conclude our submission on this section of the inquiry we wish to place on record that we

 believe certain significant purposes of the FOI Act have not been met. Some of these
deficiencies have been highlighted above. The QNU believes it is necessary to strengthen
aspects of the current legislation so that a consistent “pro-disclosure” culture is promoted
across the public sector. Suggested amendments to the relevant sections of the legislation will
be made later in this submission. The QNU also wishes to make some recommendations
relating to strategies that may assist to promote a “pro-disclosure” culture within the
Queensland public sector. These recommendations are as follows:

Recommendation 1: That a whole of government approach be adopted to
develop strategies aimed at promoting an open and
accountable culture within government agencies. This
should include improved training for departmental officials
at all Jevels on the philosophy underpinning FOI legislation
and the importance of such legislation as an accountability

mechanism,

|
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* Queensland Legislative Assembly Hansard, 4 March 1998, page 119.



Recommendation 2; That performance criteria for Director Generals!éEOs and
agencies be reviewed to ensure that these include a
commitment to the principles of openness and
accountability,

Recommendation 3; That as a matter of urgency current “administrative access
arrangements” be reviewed to ensure that these facilitate
the release of all relevant information of a personal nature
via these arrangements (rather than having to resort to FOI
processes) wherever possible. Further to this, that a central
agency develop standardised guidelines for agencies
promoting disclosure of information of a personal nature
via administrative access arrapgements. '

Recommendation 4: That public sector information management processes and
policies be reviewed to ensure that they facilitate (rather
than hinder) the release of information via FOI of
administrative access arrangements,

Recommendation 5: That as a sign of commitment to the principles
underpinning FOI legislation that government “lead by
example” and amend the provisions of the current act to
ensure that the exemption provisions relating to Cabinet
matters are not abused,

B. Whether the FOI Act should be amended, and in particular:
(i) whether tle object clauses should be amended;

As discussed elsewhere in this submission the QNU believes that the principle of access to
information is critical to effective and democratic government. This review is occurring at a
time however when the boundaries of government are becoming less easy to define as a
consequence of, for example, contracting out of government services, the corporatisation of
some governmental functions and authorities, joint ventures between government and the
private sector and privatisation.

It is vital that these developments do not result in a restriction of access to information, yet
increasingly this appears to be the case.

In order to retain participation in government, let alone extend it, access should be available
to information on the functioning and functions of governmient irrespective of how or where

they are carried out.

Therefore the object clauses of the Act need to reflect these developments and ensure access
to information at the broadest possible level.

Recommendation 6: That the object clauses of the Act reflect the right of access
of the community to information on all the functions and
processes of government irrespective of whether they are
carried out by a government body.

1

i
!



R

(i) whether, and to what extent, the exemption provisions in Part 3 Division 2
should be amended /-

It is the view of the QNU that the current exemption provisions are too broad. In an
environment where there remain cultural and attitudinal barriers to the release of information
(see discussion above) the broad scope of the current Part 3 Division 2 matters gives
excessive licence to restrict access to requested information. Specifically we make comments
in relation to the following provision:

Section 36

See discussion above.

The QNU believes that the scope of this exemption should be restricted to the following:

(a} it has been submitted to Cabinet at the time the FOI application is made

() it is in the possession of a Minister for the purposes of Submission to Cabinet at the
time the FOI application is made

(NB: Definitions to be amended accordz‘ngly)

This would have the effect of preserving Cabinet confidentiality while preventing reactive
actions seeking to prevent access to information.

Section 37

See discussion above.
The QNU believes that the scope of this exemption should be restricted to the following:

(a) it has been submitted to Executive Council at the time the FOI application is made
(B) it is in the possession of a Minister for the purposes of Submission to Executive Council at
the time the FOI application is made

(NB:  Definitions to be amended accordingly)

This would have the effect of preserving confidentiality while preventing reactive actions
seeking to prevent access to information.

Section 38

The operation of the section is dependent upon the understanding of the public interest. The
presumption should be that it is in the public interest to release the information.



Section 40
(d)  delete

The operation of the section is dependent upon the understanding of the public mterest The
presumption should be that it is in the public interest to release the information.

Section 41

The operation of the section is dependent upon the understanding of the public interest. The
presumption should be that it is in the public interest to release the information.

Section 45

The QONU believes this section should be broken up into its component parts, ie trade secrets,

research and business affairs, In addition further distinction needs to be made hetween

individual and corporate or agency interests. In addition definitions should be provided for
the terms used. It has been our experience that increasingly terms such as ‘commercial in
confidence' have become a handy generic excuse to prevent access to information.. It is vital -

that this trend be stopped.

As elsewhere the operation of the section is dependent upon the understanding of the public
interest. The presumption should be that it is in the public interest to release the information.

Recommendation 7: That as a matter of urgency guidelines for a standardised
public interest test be developed for use across agencies.
Such guidelines for a public interest test should be
developed following public consultations and should be

made known to the public.

(iif)  whether the ambit of the application of the Act, both generally and by
operation of section 11 and section 11A, should be narrowed or extended;

As mentioned above the QNU supports a narrowing of the existing exemptions. It follows
therefore that we believe the ambit of the application of the Act should be extended. In
particular we have concems over access to information pertaining to privatisation and

contracting out.

We draw the Comrmittee's attention to the Administrative Review Council’s
recommendations to the Federal Attorney General contained in their report on the centracting
out of government services. (A copy of these recommendations can be found as an

attachment to this submission).

The Committee’s attention should also be drawn to the definition of “Public Authority”
contained in the Act which states in part that a public authority is:

“(c) another body (whether or not incorporated) - (i) that is (A) supported directly or
indirectly by government funds or other assistance or over which government is in the

position to exercise control".
\



There are two possible options to address our concerns regarding access to information held
by private sector operators providing government services. Firstly, the definition of a “public
authority” could be extended to ensure that it covers private sector organisations in some form
of contractual arrangement with government. Secondly, that all information generated and
relating to an arrangement with a private sector organisation is deemed to be in the ppssession
of the government, (and therefore accessible under F OI) other than that created by tHe private
sector organisation.

We do not support any expansion of either section 11 or 11A of the Act either by legislation
or regulation.

Recommendation 8: That the ambit of the Act be expanded so that it applies to
private sector organisations in a contractual arrangement
with the government to provide some form of service.

(iv)  whether the FOI Act allows appropriate access to information in electronic
and non-paper formats;

The QNU believes there should be no distinction between paper, non-paper and electronic
information.

Recommendation 9: That there should be no distinction between paper, non-
paper and electronic information.

(v) whether the mechanisms set out in the Act for internal and external review
are effective, and in particular, whether the method of review and decision
by the Information Commissioner is excessively legalistic and time
consuming;

It is difficult to make a general assessment of whether the internal and external review
mechanisms are effective given the limited information made available via the FOI reporting
processes in Queensland. The information only allows us to make an extremely broad
assessment of the appropriateness of these processes. This assessment can also only be made
on 1996-97 data given that the 1997-98 Freedom of Information Report provided by the
Department of Justice is not yet publicly available. It is also difficult to make a valid
assessment of those matters dealt with via internal and extemal review for the 1996-97 year
given the significant backlog of cases within the office of the Information Commissioner. Our
comments on this particular term of reference will, therefore, be brief and broad.






