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Queensland Nurses’ Union



PRELIMINARY SUBMISSION TO THE
BUNDABERG HOSPITAL COMMISSION OF INQUIRY
ON BEHALF OF THE QUEENSLAND NURSES’ UNION

The Queensland Nurses’ Union (QNU) has extended its co-operation and that of its
members to this Commission of Inquiry by way of provision of information, including
statements of its members, to the Commission. The QNU will continue to co-operate with
and assist the Commission in this regard. So as to further assist the Commission in its task
and represent the mterests of members, some of whom will be witnesses before the
Commission, the QNU seeks leave to appear at Commission hearings by Counsel, John
Allen, instructed by Roberts & Kane, Solicitors.

These submissions are preliminary only. The QNU has not yet finalised its inquiries in
relation to matters the subject of the Commission’s Terms of Reference. Nor is the QNU in
possession of all of the information gathered by other parties. The Commission is yet to
hear any evidence. At a later point, the QNU intends, through Counsel, to make full
submissions in relation to each of the Commission’s Terms of Reference.

ABOUT THE QNU

The QNU is the principal health union operating and registered in Queensland. In addition,
the QNU operates as the state branch of the federally registered Australian Nursing
Federation. The objects of the union are both professional and industrial in nature.
Pursuant to the Rules of the QNU, the objects of the QNU are to foster high standards of
nursing practice, promote the professional and educational advancement of nurses, and
promote the economic and general welfare of nurses. The Rules provide that the QNU may
take all steps to participate with all other agencies in promoting measures to meet the health
needs of the public.

The QNU covers all categories of workers that make up the nursing workforce in
Queensland: registered nurses, enrolled nurses and assistants in nursing, employed in the
public, private and not-for-profit health sectors including aged care. QNU members work
across a variety of settings from single person operations to large health and non-health
mnstitutions, and in a full range of classifications from entry level trainees to senior
management.

Membership of the QNU has grown steadily since its formation in 1982 and as at May 2005
was in excess of 33,500 and still growing. The QNU represents the largest number of
organised women workers of any union in Queensland. Like the nursing profession as a
whole, the overwhelming majority of QNU members are women (93%).

The QNU has a democratic structure based on workplace or geographical branches.
Delegates are elected from the branches to attend the annual QNU conference, which is the
principal policy making body of the union. It is rank and file membership that drives the
agenda of the QNU. In addition to the annual conference the QNU has an elected council
and an elected executive, which have decision-making responsibilities between conferences.
Council is the governing body of the QNU.



QNU members working for Queensland Health are employed under federal industrial
instruments. Members in the private sector are employed under state industrial instruments.
In addition, since 1994 when there were no enterprise agreements covering nurses, the QNU
has become party to over 200 enterprise agreements which cover a diverse range of health
facilities and other non-health establishments where nursing services are provided (for
example, schools, prisons and factories). The QNU therefore has a clear and comprehensive
understanding of the complexity of contemporary health service delivery and the diversity
of locations where health services are delivered.

BUNDABERG BASE HOSPITAL ISSUES
The QNU expects that evidence to be presented before the Commission will establish that:-

e Dr Jayant Patel was permitted to perform surgery beyond his own clinical
competence and beyond the scope of practice of the Bundaberg Base Hospital;

¢ hospital management were aware of serious concerns held by other doctors and
nursing staff as to Dr Patel’s clinical practice;

¢ hospital management failed to take appropriate action to address those serious
concerns;

e Queensland Health officials threatened staff with serious reprisals for communicating
such concerns to any person outside the Department; and

¢ Queensland Health’s inaction contributed directly to unnecessary loss of life, serious
injury and suffering of patients. It also caused nursing staff great anxiety and distress.

Surgery beyond Dr Patel’s competence and beyond the scope of practice of the
Bundaberg Base Hospital

A number of factors determine whether a particular surgical procedure can properly be
performed at a particular hospital, for example the Bundaberg Base Hospital, or whether a
patient should be transferred to another hospital. These factors include:-

e whether surgical staff and necessary medical and nursing staff of sufficient skill and
experience are available to undertake such a procedure; and

e whether the hospital’s surgical and post-operative facilities are appropriate for such a
procedure.

In relation to appropriate post-operative facilities, the nature of available intensive care
facilities is of utmost importance. The Intensive Care Unit (the “ICU”) at the Bundaberg
Base Hospital is a Level 1 Combined Intensive Care/ Coronary Care Unit. Because of the
limited number of available appropriately qualified and experienced nursing staff, there are
restrictions upon the number of acutely ill patients who can have their needs met in the unit
at any one time.



The Joint Faculty of Intensive Care Medicine has published a Policy Document which
outlines the minimum standards relating to work practice/caseload, staffing and operational
requirements, design, equipment and monitoring for Level 1, 2 and 3 Intensive Care Units'.
Level 3 units are well resourced units located in tertiary referring hospitals such as the
Royal Brisbane and Princess Alexandra Hospitals. Level 1 Intensive Care Units, such as
that at the Bundaberg Base Hospital, should generally only keep patients who require
ventilation for between 24 and 48 hours before transferring them to a hospital with a higher
level of intensive care.

The Bundaberg Base Hospital could only realistically deal with a maximum of 2 patients on
ventilators at any one time because of nursing staffing levels. Also, the Bundaberg Base
Hospital ICU does not have the services of a specialist Intensivist’, unlike hospitals in
Brisbane to which patients requiring high level of intensive care are appropriately referred.

Dr Patel was permitted to perform surgery which was beyond the scope of practice of the
Bundaberg Base Hospital, namely, that which should have been performed at a hospital
with a higher level of intensive care facilitiecs. He was also permitted to perform surgery of
a type beyond his own clinical competence.

Dr Patel ignored the concerns of other medical staff and nursing staff that patients should be
transferred to Brisbane for a surgical procedure and/or after suffering post-operative
complications. The farcical, but tragic, situation occurred whereby other medical staff and
nursing staff would take steps to, in effect, hide patients from Dr Patel and organise the
transfer of patients to Brisbane at times when Dr Patel was not present to intervene to
prevent transfers.

Examples of adverse outcomes for patients and complaints by nursing staff and the
QNU to management and other authorities

It is expected that the Commission will hear evidence as to a number of patients who have
suffered unnecessary death or serious injury because of the circumstances at the Bundaberg
Base Hospital. The QNU expects that such evidence will include evidence in relation to the
following patients, who are referred to by way of examples of the tragic situation confronted
by patients, medical staff and nursing staff. To protect the privacy of the living and the
feelings of the loved ones of those deceased, these patients are referred to in this submission
by way of a code used in preparation of statements from QNU members for submission to
the Commission. The Commission has been supplied with a list of patients referred to by
name, Queensland Health UR number where it is known, and the code.

i http://wrww jficm.anzea.edu.au/publications/policy/icl_2003.htm
% A medical director who is a Fellow of the Joint Faculty of Intensive Care Medicine



On 19 May 2003, Patient P34 underwent the major surgical procedure of an
oesophagectomy performed by Dr Patel. An anaesthetist reported to ICU staff that the
patient had no obtainable blood pressure during the last 45 minutes of surgery. The patient
was obviously critically ill when admitted to the ICU and ultimately died. During the
course of the patient’s time in the ICU, Dr Patel informed medical and nursing staff and the
family of the patient that the patient was stable.

The ICU Nursing Unit Manager, Ms Toni Hoffman, spoke to the Director of Medical
Services, Dr Darren Keating, on two occasions in late May or early June 2003 to voice her
concerns about the treatment of this patient. At one of those meetings she was accompanied
by the then Director of Nursing, Ms Glenys Goodman, and on another occasion by Dr Jon
Joiner, a General Practitioner who would perform local anaesthesia for the hospital. Ms
Hoffman expressed her concerns to Dr Keating as to surgery such as oesophagectomies
being undertaken at the Bundaberg Base Hospital, which lacked appropriate intensive care
facilities for post-operative care for patients undergoing such major surgery. She also
expressed her concerns as to Dr Patel describing a patient as stable when they were
obviously critically ill. Dr Keating’s response was that Dr Patel was a very experienced
surgeon with whom staff would have to cooperate. He told Ms Hoffman that there was an
expectation that the Bundaberg Base Hospital would continue to provide surgery to the
people of Bundaberg and that Dr Patel was experienced in performing this type of surgery.

On 6 June 2003 Patient P18 underwent an oesophagectomy performed by Dr Patel.
Despite post-operative complications that required returns on subsequent days for further
surgery because of wound dehiscence (the wound coming apart), Dr Patel intervened to
prevent the transfer of the patient to the Royal Brisbane Hospital and he was not ultimately
transferred to the Royal Brisbane Hospital until 20 June 2003. :

Ms Hoffman communicated her concemns in writing to the then Director of Nursing, Ms
Goodman, and to the Director of Medicine, Dr Keating, in the period of time that Patient
P18 remained in the ICU.

During 2003, every patient at the Bundaberg Base Hospital who had a peritoneal dialysis
catheter placed by Dr Patel had complications with acute and chronic infections, migration
of catheters requiring further surgery and incorrect external positioning of the catheters. On
17 December 2003 Patient P30 underwent surgical intervention to address the migration of
his peritoneal catheter. This additional surgery was required because of the incompetence
of Dr Patel in inserting the catheter, yet was performed by Dr Patel. The patient died as a
result of haemopericardium due to perforated thoracic veins during the insertion of a
permacath by Dr Patel. The patient would not have required this additional procedure had
his peritoneal catheter been positioned correctly in the first place.

As a result of concerns raised by nursing staff as to this death and the hundred percent
complication rate regarding peritoneal dialysis catheters inserted by Dr Patel, hospital
management eventually reached an agreement with a medical supply company and a local
private hospital. Pursuant to this agreement, the medical supply company undertook to pay
for insertion of such catheters into Bundaberg Base Hospital patients at the private hospital.



On 27 July 2004, Dr Patel intervened to prevent the transfer to Brisbane of Patient P11. He
then took it upon himself to intervene in the care of the patient and insert a pericardial drain.
Such a procedure involves the insertion of a tube with a needle on its end through the
abdominal wall under the diaphragm and up into the pericardial sac which surrounds the
heart. Such a procedure is one that can be accomplished by any reasonably competent
surgeon on the first attempt. Dr Patel forcefully attempted to insert the pericardial drain.
He was unable to do so on his first or many subsequent attempts, leaving the patient with
multiple stab wounds in his upper stomach. Whilst doing so, Dr Patel made loud comments
that the patient would die and did not need to go to Brisbane. These circumstances caused
great distress to nursing staff attending to the patient and to the family of the patient, who
were nearby. The patient died before he could be transferred to Brisbane.

Nursing staff prepared statements detailing their knowledge of the circumstances of this
patient’s treatment which were later communicated to hospital management. Ms Hoffman
spoke to Bundaberg Base Hospital doctors, the local acting Coroner, an officer of the
Queensland Police Service and the head doctor of the Royal Flying Doctor Service. It
appears that no action was taken at this time to address these concerns.

Nursing staff communicated their concerns about Dr Patel to the QNU. Ms Kym Barry, a
Professional Officer of the QNU, met with the Director of Nursing, Ms Linda Mulligan, on
6 October 2004 to discuss the concerns. Ms Mulligan expressed the view that there appeared
to be a personality clash between Dr Patel and Ms Hoffman which might be resolved by
mediation. Concerned that Ms Mulligan may be dismissing events as a mere personality
clash, Ms Barry advised Ms Hoffiman to put her concerns in writing to the District Manager
and discussed other possible avenues of complaint to the Medical Board and the Health
Rights Commission.

Ms Hoffman forwarded a letter dated 22 October 2004 to the District Manager, Mr Peter
Leck, concerning Patient P11 and other matters. Attached to the letter were written
statements from other nursing staff. A short time later, three Queensland Health officers
travelled from Brisbane and lectured senior Bundaberg Base Hospital nursing staff as to the
constraints upon Queensland Health employees disclosing confidential information to
others. Staff were specifically told that they were not permitted to tell their union about
what went on at the hospital and that breach of such prohibition would result in loss of
employment and liability to imprisonment.

On 20 December 2004, nursing staff became aware of a planned surgical procedure by Dr
Patel of a gastro-oesophagectomy. The ICU already had two patients on ventilators and
could not accommodate a third. Medical staff agreed with nursing staff that Dr Patel’s
surgery should be postponed. Dr Patel insisted that the surgery should proceed and that one
of the patients already being ventilated in ICU (Patient P44) should have her ventilator
turned off as she was ‘brain dead’. Ventilation of Patient P44 was ceased at the direction of
Dr Patel without the requisite brain death testing being carried out.



Dr Patel then commenced surgery of a gastro-oesophagectomy upon Patient P21. During
surgery, despite the repeated concerns voiced by medical and nursing staff, Dr Patel ignored
obvious signs of internal haemorrhaging by this patient. At the conclusion of surgery Dr
Patel ordered that the patient be transferred to the ICU. Patient P21 died the following day
due to blood loss. Nursing staff expressed verbal and written concerns to hospital
management within the following days. They were subsequently indirectly informed that
hospital management had determined that Dr Patel was not to be permitted to perform
surgery of this type in the future.

On 23 December 2005 Patient P26, a fifteen year old boy who had been involved in a
motor vehicle accident and had a possible femoral artery injury, was transferred to the
Bundaberg Base Hospital by helicopter. Patient P26 underwent surgery by Dr Patel. Later
that day he was returned to theatre to receive fasciotomies for compartment syndrome of his
left leg. Dr Patel declined to order on table x-rays or an angiogram, which were suggested
by nursing staff to ascertain why the patient was suffering from compartment syndrome. Dr
Patel insisted that such further investigations were not necessary. Nursing staff and medical
staff continued to have concerns about the condition of the patient’s leg, which was mottled,
extremely stiff and had no discernable pulse. Other doctors expressed concerns as to the
patient’s condition and agreed with nursing staff that he needed to be transferred to
Brisbane. The patient was not transferred to Brisbane and received further surgery later that
day. The patient continued to suffer from compartment syndrome of his left leg.
Nevertheless, the patient was not transferred to Brisbane until his condition had deteriorated
to such an extent that his leg required amputation. Nursing staff were understandably
concerned about the treatment of this patient and expressed concerns to doctors and hospital
management.

Dr Patel is permitted to continue as Director of Surgery

Despite the matters outlined above and other indications of post-operative complications
that threw into question Dr Patel’s clinical competence, and complaints about his
misbehaviour towards women members of staff, he continued to perform his duties as
Director of Surgery. Dr Patel claimed to be valued by management because of the money
he made for the hospital. Staff believed Dr Patel when he suggested that he was immune
from criticism due to his contribution to the finances of the Health District.

In February 2005, the District Manager, Mr Leck, instructed Theatre nursing staff that the
rate of elective surgery at the Bundaberg Base Hospital was to be increased through to the
end of the budget year (30 June 2005) so as to meet budget targets. In an email dated 8
February 2005 Mr Leck stated that “[a]ll cancellations should be minimal with these cases
pushed thru as much as possible”. By this time, the elective surgery targets had become
unmanageable. The Theatre was under staffed, nursing workloads were excessive and
nursing staff were becoming physically exhausted. Dr Patel told nursing staff that Mr Leck
had told him to meet the elective surgery targets at any cost. When nursing staff raised with
Dr Patel concerns about the size of some of his surgical lists and the effects that would have
on nursing overtime, he became verbally abusive, raised his voice and said that “if the staff
have to work back they have to work back™. This often meant working late into the night as



the surgical lists were fully booked with no capacity for emergencies. Emergencies would
push out the list and staff would often work well into the night to finish the elective surgery
list and the non-life threatening emergency cases that had built up during the day. Nursing
staff felt that they could not do anything about this situation as it appeared to be driven by
management giving Dr Patel full support in achieving surgery targets regardless of the
quality of care provided and the impact upon hospital staff.

In February 2005, nursing staff were informed of a Queensland Health investigation against
Dr Patel, however, he continued to perform his duties as Director of Surgery.

The QNU makes further representations on behalf of its members

From October 2004, the QNU continued to communicate with Ms Hoffian and other
nursing staff as to their concerns.

On 2 February 2005, QNU officials met with Ms Mulligan in relation to ICU nursing
concerns. Ms Mulligan indicated that there would be an investigation into matters.

On 4 February 2005, QNU officials met with Mr David Kerslake, Health Rights
Commissioner, and raised concerns based on particulars from Ms Hoffman's letter dated 22
October 2004. They indicated that it would be in the public interest for Mr Kerslake to
investigate and asked whether there was anything that the Health Rights Commission could
do to investigate such matters. Mr Kerslake indicated that he would have to be directed by
the Minister for Health to undertake such an investigation. He advised that complaints
relating to individual medical practitioners would be referred to the Medical Board. Mr
Kerslake also stated that the Health Rights Commission did not have any direct links to the
Coroner's Office in terms of receiving recommendations made by the Coroner relating to
health systems and processes.

On 11 February 2005, QNU officials met with Queensland Health’s Chief Medical Officer,
Dr FitzGerald. Dr FitzGerald and his colleague, Ms Jenkins, confirmed that they were
undertaking a clinical audit of surgical procedures at Bundaberg Base Hospital and that
nurses who had provided statements would be interviewed.

On 15 February 2005, QNU officials met with Mr Jim O'Dempsey, Executive Officer of the
Medical Board. They inquired of Mr O'Dempsey if Dr Patel in fact held surgical
qualifications as his practice would seem to suggest otherwise. Mr O'Dempsey confirmed
that the Health Rights Commission could refer a complaint to the Medical Board for
investigation. He confirmed that providers and users of medical care could make a
complaint to the Medical Board in relation to an individual doctor.

A nurse blows the whistle

By March 2005, no action had been taken to restrict the surgical practice of Dr Patel. He
informed staff that his contract as Director of Surgery had been extended.



Also by March 2005, Ms Hoffiman had, either personally or through the QNU,
communicated concerns regarding Dr Patel’s practice to:

e other doctors in the hospital including Dr Carter, Dr Miach, Dr Strahan and Dr
Berens;

the Director of Medical Services, Dr Darren Keating; -

the Director of Nursing, Ms Linda Mulligan;

the District Manager, Mr Peter Leck;

Dr Gerald Costello, the head doctor for the Royal Flying Doctor Service;
senior nurses from the Royal Flying Doctor Service;

the Chief Health Officer for the State of Queensland, Dr Gerald FitzGerald;
the Queensland Police Service;

the local acting Coroner;

the Health Rights Commuission; and

the Medical Board of Queensland.
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Yet Dr Patel continued to operate on patients.

By this timé, Ms Hoffman had reached a point of desperation as to what could be done to
prevent unnecessary death and suffering of patients under the hands of Dr Patel. She was
aware that the Member for Parliament for the electorate of Burnett, Mr Rob Messenger, had
expressed an interest in an industrial matter involving nursing staff at the Bundaberg Base
Hospital. She spoke with Mr Messenger and provided him with a copy of her written
complaint to Mr Leck dated 22 October 2004, asking that he de-identify the document by
deleting patient names and nurses’ names before doing anything further with it. She
accepted an offer by Mr Messenger for her to anonymously claim "whistleblower status”
before being interviewed by him.

Reprisals by Queensland Health

After Mr Messenger’s statements in Parliament had been publicly reported, the Acting
Director of Nursing called a meeting of ICU staff. This meeting was attended by the
District Manager, Mr Leck, who expressed anger about nurses breaching the confidentiality
provisions of Queensland Health’s Code of Conduct. Mr Leck referred to a departmental
Industrial Relations document to the effect that staff breaching confidentiality could be
imprisoned for two years and lose their jobs. He stated that he was appalled that such a
senior surgeon of the hospital could be treated in such a way that denied him natural justice.
Nursing staff felt extremely intimidated by the comments by Mr Leck who failed to give
any of them an opportunity to respond to his comments or to discuss their concerns about Dr
Patel.



On 28 March 2003, the Bundaberg News Mail published a letter to the editor from Mr Leck.
Mr Leck stated that:
o the fact that allegations had been made public was “reprehensible”
e he had received no advice that the allegations were substantiated
e “A range of systems are in place to monitor patient safety and the community can be
assured that we constantly work to improve our service delivery.”
e “Dr Patel is an industrious surgeon who has spent many years working to improve
the lives of ordinary people in both the United States and Australia. He deserves a
fair go.”

On 7 April 2005, nursing staff attended a staff forum attended by the District Manager, Mr
Leck, the Director-General of Queensland Health, Dr Steve Buckland, and Minister for
Health, the Honourable Gordon Nuttall MP. Mr Nuttall and Dr Buckland told staff that,
because of the release of material in Parliament by Mr Messenger and the departure of Dr
Patel from Australia, results of the Queensland Health investigation that had been underway
would not be released. Mr Nuttall stated that the only way staff could stop such rubbish was
to vote Mr Messenger out at the next election. Dr Buckland said that no decent doctor
would want to come to Bundaberg to work in these circumstances. Staff felt that they were
being criticised as being disloyal and believed that the Department would not be further
investigating matters regarding Dr Patel.

Queensland Health maintains QNU members cannot give information to the QNU
without the express written authority of the Director-General

Even after this Commission of Inquiry was announced and the Crime and Misconduct
Commission announced its own inquiries into a complaint by the QNU of official
misconduct on the part of Queensland Health officials, Queensland Health continued to
adopt an approach, relying upon the provisions of the Health Services Act 1991, which
would have had the effect of inhibiting Queensland Health employees in communicating
matters of concern to the Commission and the CMC through the QNU. It was not until 17
May 2005, after correspondence with the QNU’s solicitors, that Queensland Health
communicated its general authority for QNU members to communicate to the QNU and its
legal representatives matters of relevance to official inquiries into the Bundaberg Base
Hospital.

It would appear Queensland Health maintains that, in the absence of such written authority,
members of the QNU who voice concerns as to hospital practices and administration to the
QNU, could be in breach of confidentiality provisions and subject to disciplinary or criminal
action. The QNU will, at an appropriate time, address submissions to the Commission as to
legislative changes that may be required to leave it beyond doubt that QNU members will be
able to raise such matters with the QNU, and other appropriate bodies, without the fear of
disciplinary action or criminal prosecution. It is expected that such submissions may be
addressed to necessary amendments of the Health Services Act 1991 and the Whistleblowers
Protection Act 1994.






