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QUEENSLAND PUBLIC HOSPITALS COMMISSION OF INOUIRY

SUBMISSIONS ON BEHALF OF DR KEES NYDAM

Non appointment of Dr Jayasekera to the position of Director of Surgery
1. The evidence relevant to this issue from Dr Nydam appears at:
(a) Exhibit 51 — Statement of Dr Nydam — paragraph 32;

(b)  Transcript 4110/49 — 4118/44; 4122/10 — 4124/10; 4125/25 — 45; 4168/36 —
4170/46; 4188/1 — 60.

2 The evidence from Dr Jayasekera on this issue appears at:

(@)  Exhibits 308 and 381 — Statements of Dr Jayasekera - paragraphs 32 — 37;

(b)  Transcript — 5965/45 — 3966/31; 5970/1 — 5791/40; 5978/30 — 5981/1; 5981/25
—5984/10.

3. The evidence establishes the following:

(a) The position of Director of Surgery was advertised three times in 2002. The
second time had a closing date of 16 September 2002 and the third time had a
closing date of 2 December 2002';

(b) When the position was advertised with the closing date of 16 September 2002,
there were three applicants. The first was a Dr Strekov®. The second was Dr
Jayasekera. The third applicant did not meet the selection criteria® ;

(c) Whilst Doctors Strekov and Jayasekera both satisfied the selection criteria, the
selection committee, comprised of Dr Nydam, Dr Anderson and Mr Leck,
chose Dr Strekov?;

(d) Dr Jayasekera was advised by letter dated 15 October 2002 that he had been
unsuccessful in securing the position’;

' T4112/40.
* T4112/55.
¥ T4113/30.
*T4113/40.

> T4115/40.



(¢)  Dr Strekov declined the position and the position was readvertised with a
closing date of 2 December 20025

() There were no applicants when the position was readvertised with a closing
date of 2 December 20027

(g} Whilst Dr Jayasekera applied for the position in circumstances where he had
been encouraged to do so by Dr Nydam, Dr Nydam gave evidence that he
urged everybody “to apply for a position because I think it’s a part of their
professional development to experience the process of a formal interview™;

(h) Dr Nydam had reservations about Dr Jayasekera’. He did not think he was the
most ideal candidate for lots of reasons not only concerning his level of skill'%

(i) Significantly, Dr Nydam gave evidence that even if he was being asked “right
row” whether or not he would recommend Dr Jayasekera for the position, his
answer would be no' I; '

) Dr Nydam had informal discussions with Dr Jayasekera following his failed
application in which he indicated that his performance at interview did not
really reflect well in terms of his capabilities and skills'. During this
conversation, Dr Jayasekera indicated to Dr Nydam that he wasn’t
disappointed because he wanted to move back to Brisbane closer to his
family'?; '

(k) Dr Jayasekera did not apply when the position was readvertised'?.

4. Dr Jayasekera gave evidence that he:

(a) Did not want the position'>;

(b)  Did not feel he could perform it in all of its requirements'®;

® T4113/50.
7 T4115/45,
*T4117/5.

® T4116/50,
" T4117/25.
' T4117/10.
" T4168/50.
" T4169/55.
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(¢)  Had no intention of remaining in Bundaberg even if he had been offered the

position of Director of Surgery'”;
(d)  Only applied at the urging of others'®;
(e) Was not interested in reapplying when the position was readvertised®.

5. The fact that Dr Jayasekera satisfied the selection criteria did not mean that he should
be appointed to the position of Director of Surgery, after Dr Strekov declined the
position. Part of the selection process included an interview. Dr Nydam gave
evidence that Dr Jayasckera performed poorly in that interview, and he gave Dr

. Jayasekera feedback to that effect®®,

6. Further, Dr Nydam gave evidence that notwithstanding that Dr Jayasekera satisfied all
of the selection criteria, he was of the view that Dr Jayasekera would not be an
appropriate person to hold the position. This view is one formed after the benefit of
the interview process, and there is no evidence before this Commission that this view
was not a genuinely held view on the part of Dr Nydam. Mr Leck gave evidence that
Dr Nydam expressed the view that Dr Jayasekera was not snitably experienced to
undertake the position®'.

7. When Dr Strekov declined the position, a decision was made to re-advertise the
position. This is not unreasonable having regard to Dr Nydam’s views. His
preference was to “have the best person we could recruit™. Dr Jayasekera did not
reapply for the position when it was subsequently readvertised”. Dr Nydam was

entitled to have regard to that fact.

8. In circumstances where:

(a) The selection panel recommended that the position be offered to an applicant

other than Dr Jayasekera;

(b)  When that applicant declined the offer, and the position was readvertised, Dr

Jayasekera did not reapply;

7 T5979/1 — 5981/14.

¥ 15970/12-22; 5971/31 - 38.
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(¢)  Dr Jayasckera had performed poorly at interview and was known to be

wanting to move closer to Brisbane,

Dr Nydam’s failure to appoint Dr Jayasekera to the position of Director of Surgery

was reasonable, and did not constitute carelessness, inefficiency or a lack of

competence,

The appointment of Dr Patel

9.

10.

I1.

12.

The evidence relevant to this issue from Dr Nydam appears at:

(a) Exhibit 51 — Statement of Dr Nydam - paragraphs 7 — 35;

(b)  Transcript 4119/60 — 4120/20; 4120/40 — 4122/8; 4123/42 4124/40; 4125/48
— 4126/15; 4127/10 — 4128/10; 4129/29 — 43; 4132/10 — 4133/20; 4181/40 —
4182/3.

The evidence relevant to this issue from Dr Bethel of Wavelength appears at:

(2) Exhibit 41 — Statement of Dr Bethel;

(b)  Transcript - T671 - 699, 717 - 727

It is conceded that the documentation submitted to the Medical Board of Queensland

indicated that the position to which Dr Patel would be appointed reported to the

Director of Surgery.

However, the evidence does not support a finding that Dr Nydam at all relevant times

intended to appoint Dr Patel as Director of Surgery:

(a) Bundaberg Base Hospital had retained Wavelength in November 2002 to
recruit a Senior Medical Officer — Surgery®*. This was at a time when Dr

Nydam was readvertising the position of Director of Surgery.

6)) The reference in the e-mail of 20 December 2002 to “Payment in the first
instance will be as an SMO” referred to Dr Nydam’s expectation that Dr Patel
would, after a period of time, apply through the college to become an

Australian recognised Fellow and the payments would change thereaﬁerzjg

> Exhibit 41 — para 4.
= T4132/30.



(©)

(d)

(e)

0

(g)

When the Director of Surgery position failed to produce any applicants
following its readvertising in December 2002, it was necessary to obtain a
second staff surgeon. That position was filled on 9 January 2003 by Dr
Gaffield*;

The Bundaberg Base Hospital only had two staff surgeon positions. The
Director of Surgery position is not a separate position. When both staff
surgeon positions are occupied, one of the staff surgeons would usually take
on responsibility of Director of Surgery®’. It is an administrative position,

carrying a small allowance®®,

Dr Patel was the more senior of the two and was more experienced and did
more general surgery”. Out of those two, he was the natural choice to

undertake the duties of Director of Surgery”";

Dr Nydam signed material that was submitted to the Medical Board on
8 January 2003. This was just prior to the appointment of Dr Gaffield. It was
not his intention to mislead or deceive the Board®'. His failure to notify the
Medical Board of Queensland of Dr Patel’s subsequent appointment to the

vacant position of Director of Surgery was an “oversight™;

While Dr Nydam accepted a suggestion that from at least December 2002 he
had Dr Patel earmarked as the likely Director of Surgery, this acceptance, in
the context of all of the evidence, amounts merely to an acknowledgement that

once two staff surgeons are appointed, the position would be filled by one of

the staff surgeons.

13, On the whole of the evidence it should be accepted that Dr Nydam at all times acted

conscientiously and in good faith, in an effort to ensure the proper workings of the

Bundaberg Base Hospital. Any errors by him in the performance of those duties do

not justify a conclusion that he intentionally misrepresented Dr Patel’s position to the

Medical Board. The failure to notify the Medical Board of Dr Patel’s appointment as

*T4126/35.
7 T4171/10.

®T4171/20 - 40.

* T4126/50.
0 T4126 - 4127.
1T4181/45.
2 T4133/15



Director of Surgery is properly to be characterised as an “oversight”. 1t does not
constitute carelessness, inefficiency or incompetence. In this context, it is relevant
that Dr Nydam only remained as the Acting Director of Medical Services for
approximately two weeks after Dr Patel commenced duties, some six days after Dr

Patel was appointed to the vacant position of Director of Surgery.

Dr Patel’s references

14.

16.

17.

The evidence relevant to this issue from Dr Nydam appears at:
(a) Exhibit 51 — Statement of Dr Nydam — paragraph 15— 17;
(b)  Transcript —4137/44 — 4138/10.

Dr Bethel gave evidence that during the recruitment process Wavelength ran
reference checks on Dr Patel. On 20 December 2002 the references, as well as the

result of reference checks, were forwarded to Dr Nydam™.

Dr Nydam received these reference checks from Wavelength®™®. Dr Bethel accepted
that Dr Nydam’s instructions to offer Dr Patel the position oceurred after Dr Nydam

had been supplied with the references and reference checks™.

In circumstances where a recruitment agency is engaged for the purposes of obtaining
a suitable candidate to fill a position, it is not unreasonable that the relevant reference
checks be undertaken by that agency particularly where, as here, copies of the
references and details of the reference checks are provided to the prospective
employer prior to any offer of employment being made. Dr Nydam knew that such
checks had been performed by a highly regarded recruitment agency®®. His
accepiance of the results of those reference checks was entirely reasonable in the

circumstances, and does not constitute carelessness, inefficiency or incompetence.

The credentialling and privileging process

18.

The evidence relevant to this issue from Dr Nydam appears at:

¥ T720/1 — 721/30.

** Exhibit 51, para 17.
3 T721/10-31..
*T4137/45.



19.

20.

o
L

(a)  Exhibit 51 — Statement of Dr Nydam — paragraphs 36 — 37

(b)  Transcript T4135/38 — 4137/8; 4139/19 — 42; 4140/10 -32; 4141/20 — 4146/19;
4186/13 -4187/30.

The evidence of Dr Wakefield relevant to this matter appears at:

(a) Exhibit 290 B — Statement of Dr Wakefield — paragraph 16(c)

(b)  Transcript — T4487/50 — 4489/5; 4555/2 -4557/5 ; 4569/20 -4570/50.
The evidence of Dr Thiele relevant to this matter appears at:

(a) Exhibit 118 — Statement of Dr Thiele ~ paragraph 51 — 52.

(b)  Transcript — T1857/23 — 1859/35.

It is unclear what, if any, system of credentialling and privileging was in place at the
time that Dr Thiele held the position of Director of Medical Services. Dr Wakefield,
who replaced Dr Thiele, stated that there was no formal credentialling and privileging

process in place at the time that he commenced as Director of Medical Services®’.

Dr Wakefield introduced a system of credentialling and privileging whilst he held the

position of the Director of Medical Services. **

In July 2002, Queensland Health introduced a standard policy of credentialling and
privileging®.  Pursuant to that policy, the responsibility for credentialling and
privileging lay with the District Manger.

Dr Nydam did not fail to maintain a credentiaﬂing and privileging process. On the
contrary, he took steps to improve the previous system such that a degree of

independence and impartiality was introduced.

Dr Nydam gave evidence that he attempted to improve the credentialling process
when he was the Acting Director of Medical Services by incorporating Hervey Bay,
Maryborough and Bundaberg into one process. This was an attempt to minimise the
risk of “mate credentialling mate™™, thereby increasing the degree of impartiality in

the process. That process was subsequently developed into a policy in 2003.*!

7 T4569/55.

8 Exhibit 290B, paragraph 16(c) and attachment JGW — B and T4555/ 1 -20.
** Exhibit 279.

0 T4139/36.

*! Exhibit 276.



26.

Whilst Dr Nydam did not ensure thatl Dr Pate] was subject to the process of
credentialling and privileging prior to his employment at the Bundaberg Base
Hospital, this must be viewed against the background of there being a joint committee
which was endeavouring to have a College representative appointed to allow

credentialling or privileging to be undertaken.

Importantly, Dr Nydam ceased acting as the Director of Medical Services two (2)
weeks after Dr Patel arrival.

Further, the District Manager, Mr Leck, gave evidence that he later issued temporary
privileges for Dr Patel (and others) at the relevant time. This is a practice which
accords with Section 7.3 of Exhibit 279.

Having regard to all of the evidence, there is no sufficient evidential basis to find that
Dr Nydam acted carelessly, inefficiently or incompetently in relation to the

credentialling and privileging of Dr Patel.

The death of Mr Bramich

30.

31.

32.

The evidence in relevant to this issue from Dr Nydam appeérs at:
(a) Exhibit 51 — paragraphs 49 — 54;

(b)  Transcript — T4150/50, 4151/50, 4172/1 — 50.

The evidence relevant to this issue from Dr Keating appears at:
(a) Exhibit 448 — Statement of Dr Keating paras 132 - 160;

(b) Transeript — T 6999.

Dr Nydam was not directed, or even requested, to investigate the death of Mr
Bramich, or to obtain reports from Dr Carter and Dr Patel. Dr Keating forwarded a

memorandum to those Doctors requesting they undertake an audit and report to Dr

Keating and Dr Nydam*.

Dr Keating gave evidence that he was later directed by Mr Leck to cease any

investigation®’.

* Exhibit 448, attachment DWK 39.
T 6999,



34.  There is no evidence before the Inquiry as to any recommendations made by Dr

Nydam in relation to the death of Mr Bramich.

35.  There is no evidence that Dr Nydam failed to investigate the death of Mr Bramich, or

that he was careless, inefficient or incompetent.

Conclusions

36.  In performing his duties as Acting Director of Medical Services, Dr Nydam acted
conscientiously and in good faith. There is no basis fo properly find that any
deficiencies in his actions were other than errors of Judgement. No adverse finding or

recommendation should be made against him.
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QUEENSLAND PUBLIC HOSPITALS COMMISSION OF INOUIRY

FURTHER SUBMISSIONS ON BEHALF OF DR KEES NYDAM

Sponsorship form for Dr Patel (Form 55)

During the period Dr Nydam held the position of Acting Director of Medical Services, he
spent a considerable portion of his time trying to maintain staffing levels and rosters. He
often utilized locums to fill short term contracts and was in frequent contact with
recruitment consultants at three different recruitment agencies as well as having regular
contact with other Directors of Medical Services'. Consequently, Dr Nydam considered
that he had a good knowledge of the market and the difficulties in filling vacant

positions®.

On 8™ January, 2003, Dr‘Nydam signed a document entitled “Sponsorship for
Temporary Residence in Australia (Non Business) Form 55". That form related to
Dr Patel’s proposed employment. Prior to signing the document Dr Nydam had
approached three recruitment agencies in relation to the position of Senior Medical

Officer - Surgery".

The document had been forwarded to Dr Nydam for his signature on 3" January, 2003 by
Ms Suzy Tawse of Wavelength Consulting Pty. Ltd. Ms Tawse had already completed

the relevant sections®. Dr Nydam signed and returned it.

There is no evidence before the Inquiry as to whether Dr Nydam supplied the information
to Ms Tawse that appears in paragraph 17 of Form 55 or whether it had simply been
assumed by her that the advertising had occurred or whether Ms Tawse may have
confused the advertising which had occurred for the Director of Surgery position with the

Senior Medical Officer position.

! Paragraphs 10 and 11 Exhibit 487
? paragraph 12 Exhibit 487
* Paragraph 13 Exhibit 487
* Paragraphs 5 and 6 of Exhibit 487



10.

Further, examination of paragraph 17 reveals an inconsistency within itself. It asks the

question:
“Was Labour Market Testing required?”

The answer provided is “No.” The “detail” which the form then requires to accompany
such an answer was not given. The form clearly indicates that one of the explanatory
boxes must be ticked in such a case. It is only when the answer to the above question is
“Yes” that a written explanation is required and copies of advertisements need to be

attached.

Whether Labour Market Testing in fact was required as a prerequisite is explained on
pages 3 and 4 of Form 55. Unfortunately, the exhibit does not have these pages attached.
An updated copy of Form 55 is attached to this submission. Whilst its layout is slightly
different, its contents are apparently similar to the contents of the exhibited form. (It may

be appropriate for this form to be made an Exhibit).

Labour Market Testing is not required if the position is in “an area of need” identified by

the relevant State/Territory health authority”. This was such a position.

Whilst it is conceded that Dr Nydam should have checked the accuracy of the document
before signing it, the evidence would not allow a finding to the effect that Dr Nydam

intended to mislead or deceive. Dr Nydam had no such intention.

Dr Nydam believed the relevant position had been advertised. There is no evidence to
support a finding that he is being dishonest in that regard. Further, the form contains an

inconsistency, and may contain information that was not even required in the first place.

Against this background, this is not an occasion that would, or should, result in any

adverse finding or recommendation against Dr Nydam.

’ See page 4 of Form.



Australian Government

Department of Immigraticn and
Mulricultural and Indigennns Affairs

Sponsorsh:p for temporary resnlence
m Australla (non husmess)

_Fnrm

55

f@'_:(see pages 4 aﬂd 5) _

Wha sheaid use this ferm‘?

Use this form to sponsor a person for temporary . -
employment in Australia under one of the following .
non-husiness visa subclasses:

* foreign government agency
. educatlonal .
* sport '
* media and ﬂIm staff
. pubhc lecturer
e domestic worker for overseas execumve i
* religious worker
* temporary mechcal pracuuoner

Detax]s about each f;ubclass are on pages P and 5

i}ther spnnsarsh:p arrangements NGT cavered
by this form : S

It you want to sponsor a skilled person for ]ong stay temporary_.; '

business employment in Australia, you should completea . -
sponsorship form 1196 Sponsonng tempomrji overseqs . .
employees to Australia. .

+ If you want to sponsor the entry of an overseas entertamer you

should complete form 148 Sponsorship Jor .tempomry entry of '

overseas eme?’tamers lo pe:*form ir Au&!ralza

All DIMIA forms are available from -
www.inmi.govaw/allforms/index.htm

Who can be a sponsor?

(" Any business which is a legally operating entity in Australia who B

"~ needs to recruit non-resident temporary personnel and who
will be offering employment to the person can be 1he sponsor

A company which is recruiting people from overseas to be
employed by another company cannot be the sponsor.

Sponsorship undertaking _
The sponsor must sign the undertaking at the end of the form.

The undertaking s provided to support the principle that the
entry of temporary residents should not result in financial cost
to the Australian community. ‘This means that the Australian
government can request a Sponsor to reimburse it for any
outstanding debts owed to the Commonwealth which are
accrued by the sponsored person during their stay in Australia.

This could include medical costs related to the sponsored -
person or their dependants, or travel costs if repatriation
became necessary and the employee was unable or unwﬂhng
to pay for the costs involved.:

© COMMONWERLTH OF AUSTRALIA, 2004

late.: i

Ie does not mclude personal debts that a ‘;ponsored person
m:ght owe to private mdmduals or orgamsatmns in Austraha

'Whe shauid be mciuderj in the spansorsth?

Al family unit members {accom panymg your sponsored person)
need to be listed on the sponsorship form, including family
rnembers who rnay wxsh to ]om their farmEy Iater .

How te appiy

Step 1
Check if spsnsorsmp and Labaur Market Testmg arg requsred

Check the details for each visa subclass on pages 4 and 5t
see if sponsorship is required for the proposed length of stay

- in Australia. In most cases 1t is needed for a smy of nore than -
.3 months :

"+ Also check to see if Labour Market Tesung (LMT) is reqmred for
' Lhe proposed visa subclass and proposed period of stay.

If you reqmre further mformatlon you should contact the o

: nearest DIMIA, ofﬁce

Step 2.
. Check if a charge is reqmred

- You may be reqm:ed to pay the non«refundabie ch:arge when :
_ you lodge the QPOUSOI";hlp apphcauon o R

Method af paymen‘t

Payment must accompany your apphcanon and is genera]iy not .
refunded if the application is unsuceessful. To make a payment -
in Australia, please pay by credit card, debit card or by bank
cheque or money order payable to Department of Immigration
and Multicultural and Indigenous Affairs. Please do not pay .
by cash or personal cheque _ .

' Payment of the charge does not guamntee approva] of

the sponsorsmp

Step 3

* If required, carry out Labeur Market Testing -
*IFLMT is required, you must;

. ledge the vacancy with a job placement provider for national
listing for a minimum of 4 weeks during the 8 weeks before °
lodging the nomination, or S

. * obtain a waiver of this requirement from a job placement

service provider,
and

* advertise the vacancy in a Saturday and a weekday edition of
both a metropolitan and a national daily newspaper (a total
of 4 sepamte adve;' tisements), or

Centinued on the next page ¥

55 (Design date 11/04) - Page 1






