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Terms of Reference

The Queensland Public Hospitals Commission of inquiry sent a letter to

Dr I\dr\rggn Maidoo on 14 October 2005 containing ig a notice of pOtent:a: adverse
findings and recommendations. The letter advised that the Inquiry would
consider whether to make findings about Dr Naidoo’s conduct and make
recommendations that are adverse to Dr Naidoo. The letter mentioned two
particular terms of reference of the Commission of Inquiry. The terms of
reference are as follows:

(1) Term of Reference 2(c);
(2) Term of Reference 2(e)(iii).

The Terms of Reference are located within the Commissions of Inquiry Order
(No. 2) 2005. Term of Reference 2(e)(iii) is contained within the Commissions
of Inquiry Order (No. 2) of 2005 as amended by Commissions Amendment
Order (No. 1) 2005. These Terms of Reference are as follows:

(1) Term of Reference 2{(c): any substantive allegations, complaints or
concerns relating to the clinical practice and procedures conducted by
other medical practitioners, or persons claiming to be medical
practitioners, at the Bundaberg Base Hospital or other Queensland
Public Hospitals raised at the Commission of Inquiry established by
Commissions of Inquiry Order (no.1) of 2005.

(2) Term of Reference 2(e)(iii): In refation to (a) — (d) above, whether there
is sufficient evidence to justify the bringing of disciplinary or other
proceedings or the taking of other action against or in respect of any
person.

Term of reference 2(e) is limited by way of express reference to terms of
reference (a) to (d).. The Notice of Potential Adverse Finding can only therefore

refer to term of reference 2(c).

Accordingly, the inquiry is confined to making a finding under term of reference
2(e) to matters, which fall within the ambit of term of reference 2(c). Term of
reference 2(e) does not provide for any wider jurisdictional basis than that
provided by term of reference 2(c). It would not therefore be open to this Inquiry
to make any finding under term of reference 2(e) with respect to any issue,
subject matter, or evidence which does not itself fall within the ambit of term of

reference 2(c).
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1.4  Term of reference 2(c) is confined to the “clinical practice and procedure” of
persons acting in their capacity as medical practitioners.

1.5 ltis noted that there is no prospect that any finding be made concerning the
clinical practice and procedures of Dr Naidoo himself. Indeed, the ‘absence
from duty’ referred to in paragraph 1(a) of the Notice is not said to encompass
any finding touching upon or concerning the clinical practice and procedure of
any medical practitioner, including Dr Naidoo. The allegation is confined
expressly to whether or not there has been an absence from duty.

1.6 Accordingly, for the Notice to provide a valid basis for findings, it must be
confined to activities of Dr Naidoo relating fo the clinical practice and
procedures of Drs Sharma or Krishna. That much would appear to be
recognised by the terms of paragraph 1(b) of the Notice.

1.7  Term of reference 2(c) was the subject of particular reference (by way of
expansion of the terms of reference} in clause 2{f). That clause does notin any
sense widen the terms of clause 2(c) insofar as all or any of the potentially
adverse findings are concemed. Indeed, clause 2(f) makes it clear that clause
2(c) does not and cannot concern alleged management or supervisory
deficiencies save to the extent that those deficiencies concern the clinical

practices and procedures of Drs Sharma and Dr Krishna.

1.8 Further, term of reference 2(c) can only relate to alleged deficiencies in
supervision to the extent that it can be found that those alleged deficiencies,
actually or potentially, impacted upon the clinical practices and procedures
undertaken by Krishna and Sharma. Yet the Notice does not assert such a

conciusion at all.

1.9  Broadily, it is the submission of Dr Naidoo that paragraphs 1(a) and 2 of the
Notice do not comprehend matters, which fall within the terms of reference. For
example, alleged absence from duty cannot found a referral for disciplinary
action under clause 2(e) except to the extent that there is a demonstrated

factual basis for a finding under clause 2(c).

1.10 These submissions will deal with each of the paragraphs in the Notice. Thatis
done only subject to the objection set out above and should not be construed as
any concession that paragraphs 1(a) and 2 are findings which fall within the

Terms of Reference.

2. Notice of Potential Adverse Findings and Recommendations

Potential Adverse Finding 1 (a):

Between August 2002 and February 2005 there were numerous occasions when
you were in Brisbane or otherwise absent from duty when you should have been
on duty in the Fraser Coast Health Service District for the Hervey Bay Hospital,

and you were not on approved leave.

2.1 It is noted that the original Notice dated 14 October 2004 referred to ‘several
occasions’ between January 2004 and February 2005. It is accepted that the
amended Notice dated 21 October concerns an expanded timeframe.
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Nonetheless, it is inappropriate for a Commission of this kind to rely upon or
utilise subjective notions such as “numerous” when it is considering a finding,
which has clear potentiai to seriously impact upon Dr Naidoo. -

For the Notice to be one justifying a particular finding and capable of proper
response, it should at least specify the number of occasions and indeed the

dates themselves.

That the Notice does not do so is, perhaps, explicable on the basis that the
records kept by the hospital concerning attendance on duty, hours worked, or
leave taken are incomplete and inadequate. That inadequacy ought not
however be a basis upon which a generalised, sweeping finding is made
without descent into appropriate specifics.

Specificity is at the very least something, which a party subject to this Notice is
entitled to expect and receive.

In the submission of Dr Naidoo, a finding ought not be made in the terms sought
and to the extent that the commission identifies, as it should, specific instances,
Dr Naidoo should be given a further opportunity to respond to those specifics
and to provide an explanation where possible.

Were it otherwise, Dr Naidoo wouid be the subject of a finding, which is almost
impossible to properly respond to, and which is one, which, in terms of potential
publication in the media, would doubtless have a significant impact upon him.
That much is clear from the media reporting, which has occurred already.

It is important that the Commission frame its findings in a way, which neither
encourage nor permit expansive and grandiloquent treatment in the media.

The actuality or otherwise of Dr Naidoo’s presence at Hervey Bay Hospital is
unable to be determined on the evidence. Given the issues with accuracy of
HR records that have been suggested by a number of parties, including

Dr Hanelt and Dr Naidoo, these records constitute insufficient evidence
justifying an adverse finding against Dr Naidoo.

There are three aspects it would appear, to the allegation. Firstly, that Dr
Naidoo was not at the hospital at all when he ought to have been, i.e.
unauthorised leave and secondly, that he was either late in arriving or early to
leave during a working week and thirdly, that he was otherwise uncontactable.

It is submitted that the Commission of Inquiry ought not make an adverse
finding against Dr Naidoo on the basis of the amount of leave he took whilst
director of orthopaedic services. The leave that Dr Naidoo took over this time
was approved leave that he was entitled to.

The Commission of Inquiry is unable to make adverse findings on the basis that
Dr Naidoo took his entitlements. By taking that leave, the result, in practice,
was that the hospital was indeed short staffed. That is a matter, which ought
properly be laid at the feet of the appropriate party, not at the feet of a doctor
who had for many many years selflessly, and at great personal expense, carried
the burden of orthopaedic services at Hervey Bay.
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Similarly, it is submitted that there is an insufficient evidentiary basis for the
Commission o make any adverse finding to the effect that Naidoo took

unauthorised leave.

It is submitted that Dr Morgan Naidoo always put in leave forms when he took
planned leave and when he ook unplanned leave, he always made a telephone
call to the clinical support officer or to HR generally. Evidence to that effect was
given by Dr Naidoo and has not been contradicted by any witness. Accordingly,
the Commission should accept it without reservation.

The Commission should also refer to Dr Terry Hanelt's supplementary
statement where he stated that: ‘there are some fimes when leave was paid,
but no application/approval form has been located and some times where leave
has been approved but normal hours have been paid and leave has not been

deducted.”

The Commission should refer (o the final paragiraph of page 3 of Dr Temy
Hanelt's supplementary statement where Dr Hanelt referred to the: “calculations
of the HR department in relation to Dr Naidoo’s long service feave entitlernent
and errors made within such calculations, combined with situations where there
are approved leave forms in the HR file but no leave has been deducted and
where leave has been paid despite no application being on the file and
evidence that Dr Naidoo was at work on some occasions where he has been

paid for being on leave.”

As Dr Hanelt stated in that supplementary statement, these points raise
significant concerns in relation to the accuracy of data from the HR department
and as such, there is insufficient evidence that Dr Naidoo was absent from the

hospital without approved leave.

As Dr Naidoo stated at page 6594 of the franscript, when taking planned leave,
he prepared a memorandum setting out what was o occur in his absence.

Dr Naidoo stated there would be two memorandums for each occasion that he
was on leave and one woulid go to the elective surgery coordinator for operating
sessions and one would go 1o the clinic supervisor to indicate what was

happening for the clinics.

Dr Naidoo stated that leave memoranda would not be created if he were on
unpianned leave, for example, sick leave.

in Dr Hanelt's supplementary statement dated 7 October 2005, at page 2,
Dr Hanelt stated that:

“Copies of any leave forms are held by the HRM department at the
Maryborough Hospital. These have been requested and can be
supplied. An analysis of these records has been performed as far as
has been possible in the limited time avaifable. These show some times
when leave was paid but no application/approval form has been located
and some times where leave has been approved but normal hours have
been paid and leave has not been deducted. The rosters also show
times where leave was marked but there is no other record of that leave

being applied for or deducted.”
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On page 3 of the supplementary statement, Dr Hanelt discussed the inaccuracy
of the calculations made by the HRM department in relation to Dr Naidoo's long

service leave entitiements.
When you combine:

{1) the significant error made by the HRM depariment regarding the
calculated figure of long service leave entitlements;

(2) situations where there were approved leave forms in the HRM ﬁle but no
leave has been deducted;

(3) situations where leave has been paid despite no application being on the
file, and

______ Lo

(4) the evidence that Dr Naidoo was at work on some occasions where he
has been paid for being on ieave

significant concerns are raised in relation to the accuracy of data from the HRM
depariment.

No witness was called from the HR department to explain the discrepancies or
indeed to provide any sufficient evidentiary foundation for a finding that Dr
Naidoo took unauthorised leave.

Given that the Director of Medical Services of the Fraser Coast Health Service
District believed that there were significant concerns in relation to the accuracy
of data from HR, it is submitted that it would be manifestly unfair for the
Commission of Inquiry to make any adverse findings and recommendations on
the basis that Dr Naidoo was absent from duty when he should have been on
duty in the Fraser Coast Health Service District as it is entirely possible that the
times that Dr Naidoo was absent from duty were actually occurrences where he
called in sick, as was his practice, and for one reason or ancther, the HRM
department has failed to take note of that approved absence. We would make
that submission in relation o both planned and unplanned leave.

There is a related issue, which requires comment. That is whether Dr Naidoo
discharged his on-call obligations whilst in Brisbane.

Ms lrwin-Jones stated at paragraph 31 of her statement and reiterated at page
5408 of the transcript that it is a well-known fact that over the years Dr Naidoo
worked for the district he often did on-call from Brisbane. This was advice she
received from staff prior to her working in Hervey Bay. Ms lrwin-Jones made
this comment without any evidence of it being true.

Throughout the entirety of the evidence produced to the Commission of Inquiry,
there has been no evidence that Dr Naidoo did indeed do on-call from Brisbane.

Dr Naidoo himself has said that he generally remained at Hervey Bay between
Monday and Friday and, when on-call over a weekend, remamed in Hervey Bay

on that weekend.

There is no evidence before the Inquiry fo gainsay that assertion by Dr Naidoo.
Indeed it was not suggested to him in cross-examination by counsel assisting
that he was in fact in Brishane when he was in fact on cail.
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If it be found that he was absent when he should have been on duty, that finding
in itself cannot sustain the broader conclusion that he discharged his on-call

obligations by telephone from Brisbane.

At page 6758 of the transcript, Dr Terry Hanelt responded to the question of
whether Dr Naidoo often did on-call from Brisbane by stating that: ‘it is a
comment he has heard raised buf he is unaware of any time when Dr Naidoo
was in Brisbane when he was on-call.”

It is important to note also that neither Drs Krishna or Sharma ever asserted
that Dr Naidoo had been in Brisbane when he should have been on call.

There was one occasion touched on in evidence by Dr Krishna when he said
that he could contact Dr Naidoo but that he declined to attend. It was
suggested to Dr Krishna that that was because Dr Naidoo was in Brisbane.

That suggestion was fiatly and cogentiy rejected:
Af 6492-6493.

Did you consult - did Dr Naidoo supervise you when you
performed the procedure on this patient?— No.

Did he consult with you?-- [ called him. He didn't come.

Why did you call him?- | called him on the day of surgery.

[ told him because she'’s got a lot of swelling, it might be a very difficult situation,
and he talked to me by phone and he said, "Open, if there's any problem, let me
know."” When I opened up, the fibula fracture was more comminuted than we
expected in the x-ray, because x-ray's are just a two-dimensional picture. When
we open up we see three-dimensional bone. So it was more comminuted. | was
seeking assistance and he did not come.

Did you make it clear to him that you would have preferred him to be present?—
Twice.

Did he explain why he would not come?— No. He said, "You
are SMO, you should be able fo do this.”

COMMISSIONER: Did he say where he was?— | think he was in his room. He
was still in his residence—— In Brisbane?— No, no, no. He stays in one of the

motels close fo the hospital.

But he stayed in Brisbane quite a lot. He lived actually in
Brisbane, didn't he ?-- No, that day he was definitely in his motel. All right.

MR ANDREWS: How is it that you know he was definitely in his motel?
Presumably you phoned him on his mobile?— No, we got him on his freeset.
The freeset doesn't catch if he's in Brisbane, and - sorry, and he did come back
- come fo the hospital just after we finished the procedure. So he couldn’t have

been in Brisbane.”

Further, Mr Andrews asked Dr Sharma at page 5681 of the transcript if he ever
found that there were occasions Dr Sharma wanted the help of Dr Naidoo but
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was unable to give it to him because he was in Brisbane, Dr Sharma states that
he “did not have that kind of situation at any time”.

The suggestion made to Dr Krishna and Dr Sharma set out above perhaps
reflects an unfounded suspicion that the second hand evidence given by Ms
Irwin-Jones had some foundation.

Just as Dr Krishna and Dr Sharma flatly rejected it, so should this Commission.

The reality is, that the notion that Dr Naidoo was in Brisbane whilst on call
probably emanates from instances in which nursing staff were unable to contact

him.

From that position, the unfounded conclusion is drawn that he was not in the
district or area at the relevant time.

A simple but baianced review of the evidence will estabiish conclusiveiy that
there is no substance at all in either proposition.

The Commission should refer to page 4 of Terry Hanelt's supplementary
statement of 7 October 2005 where he stated:

“There were incidents where staff reported to me that they were unable
to contact Dr Naidoo. On each of these occasions, I then attempted to
contact Dr Naidoo, unless | afready knew his whereabouts and was able
to make contact. Reasons for difficulty in contacting Dr Naidoo included
being scrubbed in theatre; being on approved leave; defays in the
paging message being received (this can be quite substantial for long
range pages); poor mobile phone reception locally and in transit
between the two towns (Maryborough and Hervey Bay); and staff
members using only one method of attempting fo make contact when
that method was unavailable at that time (eg. Trying to contact via
mobile phone when Dr Naidoo was in an area where mobile phones
must be switched off due to potential interference with medical
equipment such as the operating theatres, intensive care and
Emergency Department). | was satisfied on all but one or two occasions
that Dr Naidoo was where he should have been under the terms of his
employment. The couple of occasions when Dr Naidoo was not where
he should have been (in theatre, in a clinic, in fransit between the two
hospitals, or on leave) were in the moming when he should have started
work, and he told me he was en route but delayed by problerms with
traffic. As his explanations for being elsewhere were plausible and there
were only a couple of occasions, ! took no further action. Also,

Dr Naidoo often worked longer than the required hours.” (emphasis

added).

Dr Hanelt’s observation emphasised above ought be given its full effect by the
Commission. The reality is that there is no suggestion that Dr Naidoo worked
anything other than his required hours per week.

There is no suggestion that he failed to discharge his obligations to the hospital
during his working week.

Indeed, it is not suggested in the Notice that he in any way was derelict in his
duty due to, or as a consequence of, any alleged absence.
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Apart from nurse Dale Irwin-Jones, the other possible source for the
unsubstantiated allegation is the North Giblin Report.

The North Giblin Report into orthopaedic health care in the Fraser Coast Heaith
Region stated at page 15, in relation to availability of Dr Naidoo, that several
staff interviewed expressed concern about Dr Naidoo being in Brisbane for a
large proportion of his time and frequently being absent on recreation leave,
sick leave, conference leave or study leave.

The Repdrt does not identify who those staff were. None of the supporting
material upon which the report was based has been put into evidence.

The comment at page 15 of the North Giblin Report was the subject of some
evidence by Dr North. The reality is that the complaint was no more specific
than that Dr Naidoo was “very hard fo find”.

(af 5143}

COMMISSIONER: Could | just ask a question arising out of that? Given that Dr
Naidoo lived in Brisbane and it's a three or perhaps more realistic, three and a
half hours to Hervey Bay from where he lived, were you able to judge how much
time he actually spent in Hervey Bay?— We weren't.

Sorry?-- We were nol.

Did you have any indication from staff there as to what that was?-- He was - we

_ constantly got the sentence, "He is very hard to find".

The passage of evidence set out above explains the conclusion expressed in
the North Giblin Report that Dr Naidoo was extraordinarily difficult to contact,
being either out of range or out of town and that he simply did not respond to
messages left by staff to contact them.

However, if the Commission refers to Terry Hanelt's supplementary statement,
at page 4, Dr Terry Hanelt stated that there were incidents where staff reported
to him that they were unable to contact Dr Naidoo, but on each of these
occasions when he attempted to contact Dr Naidoo, he was able to make
contact. The reasons for difficulty in contacting Dr Naidoo included being
scrubbed in theatre, being on approved leave, delays in the paging message
being received, poor mobile phone reception locally and in transit between
Maryborough and Hervey Bay and that staff members using only one method of
attempting to make contact when that method was unavailable at the time.

The North Giblin Report is not a source upon which the commission shbuid rely
in this, or indeed in many other, instances.

At page 6680 of the transcript, Dr Naidoo stated that the mobile phones did not
work in certain areas and if he was in transit between Maryborough and Hervey
Bay a certain segment of that area was not covered by mobile phones and
within the hospital there were drop out areas with mobile phones but he would
emphasise that whenever he was on duty during the day that he was at either

one of the campuses.
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At page 6760 Dr Hanelt agreed that over the years people made complaints
about being unable to contact Dr Naidoo, and Dr Hanelt investigated those
complaints. Dr Hanelt agreed that he personally attempted to contact

Dr Naidoo on those occasions. It was then put to Dr Hanelt that he said that he
was successful on all occasions in contacting Dr Naidoo the only qualified being
on a couple of occasions over the years when Dr Hanelt found Dr Naidoo to be
on the way to Hervey Bay from Brisbane. Dr Hanelt qualified this a fittle further
by stating that occasionally it was impossible to personally contact Dr Naidoo
because he was scrubbing in the operating theatre and you could locate where

he was.

Dr Hanelt stated that when people questioned where Dr Naidoo was, some of
the time he was on leave and people simply were not aware that he was on
leave. Other times he was contactable but had not been contacted by
appropriate means: “If you are in the operating theatre, your mobile phone must

be turned off.”

Dr Hanelt stated at page 6801 of the transcript that the majority of the time
when there were complaints about Dr Naidoo not being on duty when he
supposed to be on duty, he was located and he was performing what he was
supposed to be doing or he was already on legitimate leave, that the staff
member who had claimed he was absent without leave simply did not know he
was on leave.

Telephone Records

2.56

257

2.58

2.59

2.60

Counsel assisting cross-examined Dr Naidoo at some length on the basis of
telephone records.

Only certain parts of those records were put to Dr Naidoo for comment and the
Commission should therefore confine itself to those particular instances. To do
otherwise would be to not accord him procedural fairmess as counsel assisting
was, obviously, deliberately selective in taking Dr Naidoo only to those areas
which must have been of interest to the Commission.

Care should be taken in relying upon either the records themselves or some of
Dr Naidoo's answers, which were elicited during this part of the cross-
examination.

Counsel assisting quite properly withdrew any suggestion that calls logged as
being from Kangaroo Point meant, for example, that Dr Naidoo couid not have
been in the New Farm Clinic. Counsel assisting also quite properly accepted
that Dr Naidoo was indeed hospitalised in the New Farm Clinic in December

2004.

The records that were put to him initially seemed (erroneously) to establish that
that was not the case. Between pages 6617 and 6619, Dr Naidoo accepted (no
doubt by reason of the apparent logical force of the questioning and
observations) that he was not in hospital when of course, he was. Care should
be taken in relying upon any concession made by Dr Naidoo during this part of
the cross-examination, as his evidence was no doubt affected by Dr Naidoo’s
acceptance of what was shown ultimately to be incorrect. He dealt with this in
his supplementary statement. '
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One specific instance was put to Dr Naidoo by counsel assisting at page 6600,
6616 and 6617 of the transcript concerning late January 2004.

The phone records specifically show that Dr Naidoo was back in Hervey Bay on
4 February 2004. Some of the telephone records are entirely consistent with Dr
Naidoo travelling up and back on one day. Unless he was on call, and there is

no evidence that he was, there can be no criticism of him travelling up and back
each day, particularly as is the case, he discharged all of his duties and worked

more than his required hours per week.

it would be unfair of the Commission to make an adverse finding against

Dr Naidoo on the basis that one interpretation of the evidence is that he was not
at work when there is an equally likely interpretation of the evidence that he
was. For example, in relation to the evidence relating to the phone records of
19 January 2004, the phone records show calls made outside of business
hours, one at approximately 7.42am and the second one at 9.28pm. Both of
these times are outside of normal working hours and as such, it is as likely as
not that Dr Naidoo was at the Hervey Bay Hospital on duty on this day. Unless
further evidence is provided, an adverse finding cannot be found on this basis

alone.

At page 6609 of the franscript, Mr Andrews attempted to show that no leave
was taken in the week of 22 January 2004 by stating there was no leave memo,
that there was no record with HR of the leave and that Dr Naidoo had no
memory of taking leave.

There is a memorandum that commences 27 January 2004 so the dates in
question are only 2 working days; 22 January 2004, 23 January 2004 because

26 January 2004 was a public holiday.

The phone records show that Dr Morgan Naidoo was in Stones Corner or its
surrounds on 27 February 2004, which was a Friday. In relation to 27 February
2004, Dr Naidoo is certain that he would not have just simply taken a day off
work but that it would have been a sick day for which he made a call to the
clinical support officer. There is no evidence to the contrary.

The next period of time relates to 21 — 23 April 2004. Once again, this was
planned leave provided for in a leave memorandum of 12 December 2003 from
Dr Morgan Naidoo to Terry Hanelt. In that form, Dr Naidoo states that he would
be on leave from 21 April 2004 to 23 April 2004. That time was spent at the
knee symposium held by Striker at Couran Cove, Gold Coast. No leave form
has been discovered for this period of time. However the memorandum is
consistent with what in fact occurred.

Monday, 26 April 2004 was a public holiday as stated in the table annexed to Dr
Naidoo's supplement statement regarding the telephone records. On Monday 3
May 2004, Dr Naidoo would have been looking after his son who had been
discharged from the Mater Private Hospital on 1 May 2004 aiter surgery.

Dr Naidoo was hospitalised for depression in August 2004 from 13 - 28 August.
Forms were submitted for this period providing sick leave. The HR records are
not complete in this regard. They leave out certain dates where Dr Naidoo was
clearly in hospital. For example, the leave records of the HR department do not
show that Dr Naidoo was on leave on 13 August 2004, when he was clearly in
hospital and had provided information to Terry Hanelt to that effect.
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From 4 — 6 August 2004, Dr Naidoo attended a conference in Queenstown; the
Foot and Ankle Society Conference. This leave was approved via
memorandum from Terry Haneit.

No leave form has been discovered for this period of time, however a leave
form would have been required for Dr Terry Hanelt to approve such leave. This
deficiency tends to establish that there is almost a practice in the HR
department of failing to maintain accurate and complete personnel files. The
lack of anaccurate and complete personnel file requires the Commission to
consider whether it would be prudent to rely on such a file in order to make
adverse findings against a medical practitioner, such as Dr Morgan Naidoo. In
this regard, it is submitted that the evidence is insufficient to sustain an adverse
finding against Dr Naidoo.

At TMH38 of the attachments to Dr Hanelt's original statement to the Inquiry,
one finds an orthopaedic senior medical officer on-call roster for January 2005.
During the Inquiry, the Counsel assisting the Inguiry put a number of telephone
records to Dr Naidoo. Part of these telephone records identify 20 and

21 January 2005 as dates where Dr Naidoo was making telephone calls in
Brisbane rather than being located in Hervey Bay where he was on duty. If one
looks at the document TMH38, cone finds that for the Thursday and Friday, 20
and 21 January 2005, Dr Kwon is listed as the consultant on duty and not

Dr Naidoo. Dr Naidoo’s name does not appear on this roster for those two
particular days and as such, we would submit he was not on duty at Hervey Bay
or at any hospital in the Fraser Coast Health District on these two particular

days.

Similarly, Exhibit TMH38A to Dr Hanelt’s original statement to the Commission
of Inquiry, contains an orthopaedic senior medical officer on-call roster for
February 2005. This roster demonstrates both the daily duty roster and the on-
call times outside of normal working hours. The Commission of Inquiry’s
attention is directed towards Thursday and Friday, 3 and 4 February 2005.
These two dates are dates for which the Counsel assisting the Commission of
inguiry put to Dr Naidoo in evidence that he was in Brisbane making telephone
calls when he should have been at Hervey Bay. The roster for these two
particutar dates would show that the daily duty SMO and on-call SMO for these
two dates was Dr Krishna and the Maryborough and Hervey Bay daily
consultant on duty for these two dates was Dr Kwon. The district on-call
medical officer for these two dates was, for Thursday, Dr Padayachay and

Dr Kwon and for Friday, Dr Krishna and Dr Kwon. The admitting consultant on
these two days was Dr Kwon. In other words, Dr Naidoo was not required to be
on-call at Hervey Bay or Maryborough Hospital on Thursday or Friday, 3 or 4
February 2005. As such, the Commission of Inquiry cannot rely on these dates
as evidence of occasions when Dr Naidoo was in Brisbane or otherwise absent
from duty when he should have been on duty at the Fraser Coast Health

Service District.

The supplementary statement of Dr Morgan Naidoo signed 10 October 2005 in
particular contains a table addressing issues regarding absences from Hervey
Bay arising out of the telephone records. This appears at page 15 of the
supplementary statement of Dr Naidoo. The Commission ought to consider that
table with reference to the table provided in the second supplementary
statement of Dr Naidoo, dated 21 October 2005.
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