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Dear Mr Cowley Grimmond

Medical Board of Queensland and Dr Jayant Patel - Commission of Inquiry No 2 of 2005

We refer to your letter dated 27 October 2005 relating to 2 further matters in respect of which you
advised that there may be other potential adverse findings available to the Commission concerning

our client.

Our response on these 2 matters appears hereunder. Separate letters will deal with the submissions
of the Patients and the Health Rights Commissioner.

1. DR |ZAK MAREE

We previously referred briefly to the matter of Dr Maree’s service as Medical Superintendent of
Charters Towers Hospital, at Part “B” Submissions, paragraph 1.7. We also annexed as
Appendix "B" what we thought to be the relevant findings of the State Coroner delivered on 24
August 2005, Our submission was that the Coroner’s findings exposed the difficulties facing IMG's

in small regional hospitals.

As a consequence of receiving your letter dated 27 October 2005, we will deal specifically with those
findings of the Coroner which may reflect in some way upon the Medical Board and its processes.
Your letter does not draw attention to any particular aspect of the Coroner's findings, however, we
will endeavour to exiract those statements which might bear upon the potential adverse findings you

have in mind.
1.1 Registration Issues

At page 26 of his findings, the Coroner said as follows:
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“Because he had secured a position with Queensiand Health the Medical Board
granted Dr Maree conditional registration. All that it required of him was proof that he
had such qualifications as would entitle him fo registration and fo be satisfied that he
complied with the provisions of the Medical Act 1939. The Board satisfied itself of
these matiers by having Dr Maree interviewed by a senior doctor from the Townsville
Hospital who then wrote to the Board certifying that Dr Maree met these conditions
for registration. If seems this process did not involve any assessment of Dr Maree's
suitability for the position he was about to fill nor any review of his level of

competence.”

Discussion

We repeat and rely upon our general submissions contained in Part “A” Submissions dated 26
October 2005, in particular at pages Part A 1-7.

The Commission of Inquiry has the Board's file in relation to the registration of Dr Maree.

The Board’s file shows that the decision to register Dr Maree had already been made by the
- Board, utilising the process described by Dr Cohn and summarised in our Submissions Part “A”

at pages 5 and 6.

The inferview was conducted by a delegate of the Board for the purposes explained by Mr
Demy-Geroe at paragraph 40 of his statement, Exhibit 24, and Exhibit “MDG28".

The interview did not constitute the Board's entire process for registration pursuant to S.78
Medical Act 1939,

1.2 Investigation issues

At page 28 of his findings, the Coroner outlined that Dr Maree tendered his resignation
effective from 17 April 2001. On 27 November 2001, the Board resolved to discontinue its
investigation. The Coroner referred to the evidence of the Chair of the Medical Board, Dr
Erica Mary Cohn, in which she said that: :

“...the decision not fo advise the home country of the doctor involved of the concerns
about him was consistent with the Board's practise at the time but that now such
advice would be given to any country in which it was thought the doctor in question
might seek fo practise”.

The Coroner also referred to Dr Cohn’s evidence that the Board's decision was based on
the following factors:

¢ Dr Maree had left the country;
+ The Board had a large number of investigations to deal with at the time;

» The Board was waiting for other inquiries such as “this inquest” to be completed
before taking action, to avoid parallel inguiries.

Next, the Coroner referred to a submission put to him by the Solicitors for the Board, in
which it was argued that:

“No good purpose would have been served by the Board taking further action in this
case as the most the Board could have done was to de-register Dr Maree and that
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had already happened as a result of his resignation. Further, they (the Solicitors)
suggest that no disciplinary prosecution in the Health Practitioners Tribunal would
have been likely to succeed in the absence of evidence of criminal negligence and
as I have found such evidence is not available in connection with the death of Ms
Sabandina (sic), a disciplinary charge based on allegations of poor practise
standards would not have succeeded. ! shall respond to these subrissions shortly.”

In the balance of his findings, the Coroner made the following observations (at page 31 of
his findings): )

“In my view that (the Board’s decision to take no further action in relation to the
report of Drs Johnson and Farlow) was an inappropriate response fo the serious
alfegations contained in the report. The functions of a coronial inquiry are not co-
terminous with the Board’s respansibility to uphold the standards of practise within
the health professions and to maintain public confidence. Forexample, in this case,
there were 11 allegations of professional misconduct raised against Dr Maree and
only one of those was the subject of this inquest. Nor is it appropriate for the Board
fo postpone taking action until other authorities that may consider some aspects of a
practitioner's performance have done so. In my view, the Board should act as
quickly as possible to determine matters within its special area of responsibility. ...it
is inappropriate for it to forbear from doing its duty in this regard merely because
some other body may take some action or the practitioner whose conduct is in
question leaves the State.

I recommend the Medical Board of Queensland consider and determine the
allegations made against Dr Maree and investigated by Drs Johnson and Farlow. Its
findings in relation to those matters should be published in a form that makes them
readify accessible to those who might to want to be informed of Dr Maree’s past
perfarmance.”

Discussion

We refer you to our previous Submissions, Part “A”, pages 35 — 36, in which similar issues were
dealt with in the context of the Board's handling of complaints in relation to Dr Malcolm Stumer.

We again submit that these issues were not canvassed to any extent in the conduct of the
Commission proceedings. The Commission itself did not pursue this issue in its hearing. The matter
was raised briefly with Mr Demy-Geroe in cross-examination by one of the parties:, Though the
Coroner's findings post-dated Mr Demy-Geroe's evidence, he was not recalled for further
examination on the Maree issues; nor was Dr Cohn. Itis impracticable for the Board to attempt to
call fresh evidence or seek any other documents in relaticn to the matter. Until receipt of your letter
dated 27 October 2005, the Board was addressing the matter of Dr Maree as being a typical
example of the difficulties confronted by overseas trained doctors when placed in areas of

responsibility by QHealth.

By recourse to the Board's file on Dr Maree, it can be seen that at least the public interest of
Queenslanders was protected at an early stage of the investigation by the departure of Dr Maree
from Queensland. This was undoubtedly an important consideration in the Board’s decision.

The unchallenged evidence of Mr O'Dempsey was that after commencing duties as Executive
Officer on 4 March 2002, proactive steps to alleviate the backlog of complaints were instituted. The
Board’s decision in relation to Dr Maree predated the arrival of Mr O'Dempsey and predated the
efforts of the Board to get its own house in order. Since 2002, the “dysfunction” candidly referred to

17T481-482
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by the Board in its Part "A” Submissions, pages 35- 36, have been addressed to the point where the
annual rate of “carry over” of investigations in progress has fallen by over 40%.

If the matters of concern to the Commission of Inquiry had been addressed to Mr O’'Dempsey, or Mr
Demy-Geroe, or Dr Cohn when these witnesses were in the witness box, orif any one of the three
witnesses had been sought for recall after the Coroner's findings and prior to the close down of the
public evidence heard in the Inquiry, the Commission would have received evidence that by mid
2004 the Board had changed its general policy on such matters. Since that time, the Board has
proceeded with a general policy to complete investigations and/or disciplinary action, even in
circumstances where previously registered practitioners have left the jurisdiction.

in support of the above submission, we can only point to the statements made by our Counsel, Mr
Devlin, on 5 July 20052, when at the Bundaberg Sittings of the Commission of Inquiry he announced
that an investigator had been appointed by the Board to investigate matters relating to the clinicai
practise of Dr Patel which had been raised in the Commission evidence to that time. The then-
Commissioner, Mr Morris, approved of that step being taken by the Board. Further, in a letter dated
7 September 20083 to the current Commission, which was primari fy concerned with a construction of
the second Commission's first Terms of Reference, the Solicitors for the Board clearty flagged that it
was wishing to proceed to possible disciplinary action against Dr Patel in the near future.

Itis regrettable that the concems about the Board's previous decisions in relation to Drs Stumer and
Maree were not raised with the Board's legal representatives at a time when further evidence could
have been adduced on the topic, and the Board’s witnesses had an opportunity to explain the
Board's position in full. This is particularly so in light of the handing down of the decision of the
Coroner on 24 August 2005 well before the closure of evidence in Commission of Inquiry No 2.

No adverse finding is warranted in these circumstances.

2, DR QURESHI

The Board has made detailed submissions about Dr Qureshi at Submissions Part “B” dated 26
October 2005, pages 18 — 20.

We refer in particular to page 19 of those Submissions, in which a detailed chronology sets out the
steps taken between 22 October 2003, when Dr Keating first lodged a complaint to the Medical
Board, and 11 March 2004 when the Board Complaints Co-Ordinator advised Dr Keating that an
investigator would be appointed. Some relevant dates upon which proper action was taken, are set
out again as follows:

22.10.03 -  Dr Keating advised the Medical Board Complaints Unit about a second
complaint against Dr Qureshi, also referring to the first complaint, and
advising that Dr Keating had already arranged for Dr Qureshi to be
chaperoned during his clinical practise.

17.11.03 -  Medical Board advice to Dr Keating that his compiaint would be considered
at the next meeting of the Board.

09.12.03 -  After receiving a further complaint from staff, Dr Keating interviewed the
patient and then interviewed Dr Qureshi, who denied the allegations.

11.12.03 -  Dr Keating again wrote to the Medical Board Complaints Unit advising of a
further incident and advising that Dr Qureshi has a chaperone and that

2 T1909
3 Exhibit A", Commission of Inquiry No 2 of 2005
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administrative action had begun under the Queensland Health Code of
Conduct.

18.12.03 - facsimile Medical Board Complaints Assessment Co-Ordinator to Dr Keating
requesting further information concerning the various complaints which had
flowed in over the previous 2 months.

24.12.03- DrKeating wrote fo the Medical Board Complaints Assessment Co-Ordinator
. supplying further information as requested.

24.02.04- Medical Board reviewed the complaint material and noted that an
investigator had been directed to investigate. (The assessment by the
Board therefore took 2 months)

The Board's complaint files on Dr Qureshi, which are in the possession of the Commission, reveal
that in the 4 months during which Dr Keating's complaints were under assessment by the Medical
Board Complaints Unit, the following additional official activity had occurred, to the knowledge of the

Board's employees, and ultimately the Board:

« On 11 December 2003, Dr Keatin'g advised the Medical Board_CompIaints Unit that
administrative action had begun under the Queensland Health Code of Conduct.

« On 29 January 2004, the QHealth internal auditor had referred Dr Keating's
complaints to the CMC.

e Inlate January or early February 2004, the Crime & Misconduct Commission had
referred the allegations of misconduct to the Queenstand Police Service for
investigation. QPS advised that prior to interviewing Dr Qureshi he fled the
jurisdiction. AWarrant was issued for Qureshi's arrest and a “passenger alert” had
been instituted with Australian Immigration and with Interpol..

It is strongly submitted that any perception of “unreasonable and excessive” delay is unfounded
when the events between 22 October 2003 and 11 March 2004 are subjected to close scrutiny.

First, it Is clear that over a period of time further complaints about Dr Qureshi flowed in through Dr
Keating to the Board's Complaints Unit. Assessment of the full range of complaints occurred
between 24 December 2003 and 24 February 2004.

Secondly, itis apparent that, to the Board’s knowledge, Dr Qureshi was placed immediately undera
requirement for a chaperone, in the conduct of any further clinical work at Bundaberg Base Hospital.
The public interest was immediately served by that initiative of Dr Keating.

Thirdly, it is apparent that an internal QHealth investigation had been instituted.

Fourthly, it is apparent that the CMC became involved, which led in turn to a QPS investigation,
which led in turn to advice that Qureshi had fled the country.

Fifthly, itis apparent that, to the Board's knowledge, an Arrest Warrant was brought into existence,
together with an international “passenger alert”.

Sixthly, pursuant to S.124(1)(i) Health Practitioners (Professional Standards) Act 1999, a conviction
for an indictable offence gives grounds for disciplinary action before the Health Practitioners
Tribunal without the need for an investigation. Sexual offences are ordinarily indictable offences.
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The Medica! Board of Queensland would be failing in its duty if it did not prioritise the more urgent
investigations within its purview.

We refer you to $.12 Financial Management Standard 1997, which states inter alia:
12. Responsibilities of accountable officers and statutory bodies

(1) Under the Act, each accountable officer and statutory body is assigned various
functions.

(2) As part of the functions, every accountable officer and statutory body must manage
the agency efficiently, effectively and economically, including, for example, by
developing and implementing systems to ensure the appropriate use of accountability
for and safeguarding of, public resources.”

In the context of the facts set out above, to prioritise the investigation of an absent practitioner, no
longer registered in the State of Queensland, subject to possible police charges, and subject to the
execution of an Arrest Warrant if found somewhere in the world in the near future, would have been
a waste of resources.

It is submitted that an adverse finding of "unreasonable and excessive” delay in relation to the
assessment period of 22 October 2003 and 11 March 2004 is unwarranted due to the unfolding and
dynamic nature of the complaints to be investigated. It is apparent that the assessment phase was
an active one.

It is submitted that a finding of "unreasonable and excessive” delay in relation to the six month
possible period of delay set out in the Board’s letter of 11 March 2004 is also unwarranted because:

* The period of six months was but an estimate, given as a courtesy by the Board to the
complainant, Dr Keating;’

» The faliing backlog of cases was an historical reality, but was proactively being dealt with;
and

» The estimate of ime should be understood as evidence of an appropriate allocation of
resources by the Board and its employees to undoubtedly more urgent cases.

No adverse finding is warranted in the light of the circumstances raised above.

Yours faithfully z
GILSHENAN & |LLUTON

Paul McCowan
Partner
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Principal Lawyer
The Queensland Public Hospitals Commission of Inquiry

PO Box 13147
GEORGE STREET QLD 4003

Email: qphci@qphci.qld.gov.au

The information in this email is confidential and may be legally privileged. It is for the sole
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Dear Mr Cowley Grimmond
Submissions from Wavelength Pty Ltd

We refer to paragraph 7.5 of the Submission made on behalf of Wavelength Pty Ltd wherein it was
submitted:

“It is a function of the Medical Board of Queensiand, pursuant to Section 11 of the Medical
Practitioners Registration Act 2001, to assess applications for registration”.

If such an assertion was made in support of any submission to the effect that the Board would have
had a legal obligation to “assess” Dr Patel then such assertion cannot be sustained as a matter of

law.

The reference 1o the term “registration” in S 11 is in fact defined in Schedule 3 to the Medical
Practitioners Registration Act 2001 as meaning “means regisiration under part 3". Special purpose
(area of need registration) is not “registration under part 3".

In any event the function as outlined in $11 is clearly applicable to assessment of “applications”and
does not in any way import into the section any duty upon the Board to “assess” applicants for
registration under Part 3. The Board repeats and relies upon its Submissions as contained in

pages 1 - 7 of Part A of the Submissions to this Inquiry.

Yours faithfully
GILSHENAN & LUTON

> A

Paul McCowan
Pariner
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Dear Mr Cowley Grimmond

Response on behalf of Medical Board of Queensland Re Submissions on behalf of Dr
Haneit

We refer to paragraph 12.1.14 of the Submissions made on behalf of Dr Hanelt wherein it has been
submitted:

“It Is unreasonable to expect a director of medical services fo know the exact information required by
the Medical Board when there was limited documentation in relation to the requirements and
correspondence to the Board received no responses”.

An examination of the files of Drs Krishna and Sahrma as well as the transcript of evidence has not
revealed any evidence of comespondence o the Board which either called for any response or
sought any advice or direction from the Board in this context. Further it would appear that the
question of documentation which may be required by the Medical Board as to supervision was
neither posited nor tested in evidence by Dr Hanelt.

In light of the above we submit that there cannot be any adverse inference against the Board in
respect of paragraph 12.1.14 of the submissions on behalf of Dr Hanelt.

Yours faithiully
GILSHENAN & LUTON

Paul McCowan
Partner
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GEORGE STREET QLD 4003
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Dear Mr Cowley Grimmond

Response of the Medical Board of Queensland to Submissions made on behalf of Mr
Leck

At Paragraph 81 of the Submission on behalif of Mr Leck it is noted:

“Mr Leck acquiesced in the proposed short term re-engagement of Dr Patel from 1 April
2005 to 31 July 2005 to allow time to find a replacement. That was reasonable in the

circumsiance that:

» Both Dr Fitzgerald and the Medical Board knew of the proposal to re-engage Dr
Patel and neither had remonstrated about that.”

We submit that there is no evidence that the Medical Board of Queensland knew of the substance of
the proposal to re-engage Dr Patel at the time Dr Patel was still amployed at Bundaberg.

There is evidence that the Board would consider “whether if was necessary fo recommend that the
Board impose conditions upon Dr Patel's registration”in the context of an application for renewal of
registration in the course of a discussion between Dr Fitzgerald and Mr O'Dempsey referred to at
Paragraph 31 of the Statement of Mr O'Dempsey (Exhibit 28)(see also T472 lines 42-60 —
evidence of Mr Demy-Geroe).

Further the file note of the conversation between Duncan Hill (Registration Officer) and Mr Leck on
30 March 2005 reflects that there was inquiry on behalf of the Board as to “confirmation of the
conditions fo be imposed by the District onto Dr Patel's employment” (attachment MDG-40 to
Statement of Mr Demy-Geroe - Exhibit 24 and see also evidence at T7213-7214)
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The Board therefore rejects any possible inference that it supported or gave any tacit approval of
any actions by Mr Leck in respect of the “broposed short term re-engagement of Dr Patel”.

Yours faithfully
GILSHENAN & LUTON

M-

Paul McCowan
Partner
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