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introduction

It is our submission that any complaints against Mr Leck must be judged against the
background of his very substantial responsibilities, inadequate resourcing and
oppressive financial accountability and reporting obligations imposed by Queensland
Heaith. It would not be fair to Mr Leck, in judging him, to fail to take into account the
daily exigency with which he had to contend and the extent to which this meant that he

could not on all occasions at all levels meet all obligations perfectly.
Submission in response to Potential Finding 1(a)

The Commission ought not to make any adverse findings about Mr Leck’s alleged

failure to address workload complaints in or about 2002 because:

» such a finding is not within the terms of reference;

= afinding in terms of the notice would be so vague as to be unfair;
* any evidentiary criticisms are necessarily subjective;

e they are in any event countered by many favourable comments about Mr Leck’s

management;

e itis clear on the evidence that Mr Leck's management was inevitably compromised

by resourcing problems;

» those who have criticised have often not been in possession of the full picture,

especially budgetary issues; and
+ there has been no expert management evidence.
Submission in Response to Potential Findings 1(b), (¢c) and (d)

It was not Mr Leck’s responsibility to recruit clinical staff. He was not in fact involved in

the recruitment of Dr Patel nor in any of the processes with the Health Department,
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Medical Board or Immigration Department required in that recruitment. There is no
legal principle nor policy imperative, which obliged him personally to review
recruitments and recruitment documents. It would be unrealistic to expect that.

As would be expected, decisions about Dr Patel's promotion, authority and supervision,
if any, were taken by the relevant Director of Medical Services and were not something
as to which Mr Leck could be expected personally to advert or for which he should be

personally responsible.

The proposition that Mr Leck was somehow bound to secure the recruitment of Dr
Jayasekera (whose willingness and commitment were at least uncertain) when Dr
Strekov declined does not bear scrutiny. It has no legal basis and it depends for its
efficacy on hindsight. If Dr Patel had turned out to be a first class surgeon it could not

have been credibly contended for.
Submission in response to Potential Findings 1(e), (f), (g), (h) and (i)

In our submission no adverse finding should be made against Mr Leck in relation to the

credentialing and privileging matter because:

. the process was unsatisfactory and Mr Leck was trying earnestly to replace it

with something more effective.

. his efforts, and those of Dr Keating, were being frustrated by their incapacity to

secure College of Surgeons participation.

. this problem was known to Zonal Office and Head Office of Queensland Health

and was widespread and was certainly not confined to Bundaberg.

. the evidence regarding what is or ought to be achieved by credentialing and
privileging committees is unsatisfactory. It appears that the credentialing was
very much dependent upon the Medical Board and the privileging was essentially

a paper process.



Queensland Public Hospitals Commission of [nquiry Page 3
Final Submission — Mr Peter Leck

. the probability is that a credentialing and privileging committee would not have
discovered Dr Patel's history and would have granted him general surgery

privileges.

Submission in response to Potential Finding 1(j)

If there were errors or “something amiss” with either collection of or the access to
clinical data, it is just not reasonable to hold Mr Leck personally responsible. The

systems were in place.

Submission in Response to Potential Findings 1(k), 1(l}, and 1(m)

The Commission ought not to make any adverse findings about these matters

because:

a. In relation to Ms Hoffman’s contact with Mr Leck in March 2004:

neither the document itself nor Ms Hoffman in person raised issues

regarding Dr Patel's competence. The focus was his behaviour.

. Ms Hoffman expressly asked Mr Leck not to take any action and

endorsed the document accordingly in writing.

. Ms Hoffman at that stage still wanted to work out a working relationship
with Dr Patel.

. Mr Leck nonetheless took the precaution of referring the document to
the Director of Medical Services and the Director of Nursing for discreet

review.
b.  No complaint was made to Mr Leck by or on behalf of Geoffrey Smith.
¢. Inrelation to the catheter audit:

. on the evidence, the probability is that the form of the document seen
by Mr Leck was the one which referred to Dr Patel in relation to only

one of the six entries;
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. no one gave this document to Mr Leck in person nor sought to explain

what it was or what it meant;

. Dr Miach does not suggest that he informed Mr Leck of his concemns.
Dr Keating denies ever knowing of those concerns and therefore could

not have informed Mr Leck;
. Mr Leck acted properly in referring the document to Dr Keating.

d.  Until October 2004 there was nothing substantial communicated to Mr Leck,
which would have alerted him to doubts about Dr Patel's surgical

competence.

e. Inrelation to the contact with Ms Hoffman in October 2004:
. Mr Leck listened carefully to and documented Ms Hoffman’s complaint;
» he assured Ms Hoffman that matters would be followed through;
. he caused interviews to be conducted of some of the medical staff;

. despite initial reluctance by the Director of Medical Services he insisted

that there was to be an external investigation;

. he made efforts and caused others to be made by the Director of
Medical Services to identify suitable persons external to the hospital to

carry out the investigation;

. when advised that the Chief Health Officer for Queensland, Dr
Fitzgerald, was the appropriate person he followed up with written
contact to the Audit and Review Office and by telephone to Dr

Fitzgerald's office;

. he became anxious at delay at Dr Fitzgerald's end and followed up with
Dr Scott;

. he briefed Dr Fitzgerald all of the material in his possession;

. he gave Dr Fitzgerald full access to hospital records and information

and hospital staff.
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As to the delay in arranging the review by Dr Fitzgerald, it is not sought to suggest that
this simply “does not matter”, however, it was undoubtedly correct for Mr Leck to insist
on external review. There were no established Queensland Health procedures that
enabled Mr Leck to access appropriate external reviewers. For that reason the task of
identifying an appropriate person to conduct the review proved difficult and the tilt train
interruption could not be helped and did not heip. Mr Leck took matters seriously. The
delay from 22 October to 17 December 2004 was regrettable, but it was not
characterised by complete inaction and Mr Leck did not have independent advice nor
the benefit of hindsight as to the urgency that may now be seen as appropriate. As is
explained later in these submissions, even as late as December 2004 no-cne was
suggesting that Dr Patel ought to be suspended. Even the Chief Health Officer did not

suggest that once he had investigated.

Submissions in response to Potential findings 1(n) & 1(r)

The Commission should not make any adverse findings on these matters because Mr
Leck was not a party to nor aware of the offer made to Dr Patel on 24 December 2004.

He was in fact on leave.

Further, the short term re-engagement intended to allow time to find a replacement was
reasonable from the point of view of Mr Leck given the advice he was receiving from
Dr Fitzgerald and Dr Keating, the fact that Dr Gaffield was likely to leave and the fact
that both Dr Fitzgerald and the Medical Board knew of the proposal to re-engage

Dr Patel but had not remonstrated.

Submission in response to Potential Findings 1(o) and 1{p})

In our submission, Mr Leck, who did not have clinical or medical training, cannot be

criticised for not unilaterally suspending Dr Patel when: |

. Although, of course, patient safety is the primary principle, the service to many
needy patients would suffer if the decision were wrong.

. Dr Keating thought it not an appropriate course.

. Dr Fitzgerald thought it not an appropriate course.
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. Dr Mattiussi gave Mr Leck some reason for comfort that Dr Keating’s judgements
were right.

. Other doctors were expressing opinions that Dr Patel's skills, if not the best, were
not the worst. ‘

. Even if Dr Keating eventually had a change of mind, his communications to
Mr Leck appear to have been focused on the “interpersonal conflict matter” and
they were in any event made in January 2005 by which time the matter was in
Dr Fitzgerald's hands.

Submission in response to Potential Finding 1(q)

We submit that there is no evidence at all that Mr Leck intended to deceive the public
or anyone eise when wrote to the Bundaberg News Mail. There is no evidence that he
did not genuinely hold the opinions expressed in the letter. Accordingly, we submit that

there is no basis upon which an adverse finding of this nature could be sustained.

Submission in response to Potential Finding 1(s)

In our submission, the evidence of Drs Nydam and Bethell show that there was a
proper contractual basis for authorising the airfare. The fact that Mr Leck advised
Dr Fitzgérald and the Medical Board in advance that Dr Patel was leaving the country
showed that he was acting properly and innocently. He in any event had the relevant
managerial discretion pursuant to then current Queensland Health Department policy to
authorise such a reimbursement. In these circumstances, no adverse finding can be

made against Mr Leck in respect of this matter.

Submission in response to Potential Adverse Finding 1(t)

If Mr Leck drafted the letter to Dr Patel dated 5 April 2005 the evidence is clear that he
did so at the request of the Bundaberg Health Service District Council. It is wrong to
say that he approved the letter. As a matter of general principle, there is nothing
careless or improper about writing a letter of thanks to a former staff member. At the
time the letter was written Mr Leck and members of the Bundaberg Health Service
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District Council did not know what is now known about Dr Patel and his fraudulent
registration. Mr Leck’s conduct should not be assessed with the benefit of hindsight.

Submission in response to Potential Finding 1(u)

In our submission, there is simply evidentiary basis for any adverse finding against Mr
Leck in this matter. The evidence of the nurses is inconsistent as between their

statements, their evidence in chief and cross-examination and one witness from

another.

One cannot even identify from the evidence the precise words or even the substance
of Mr Leck’s statements which are said to be the basis of this potential adverse finding.

There is no cogent evidence going beyond merely that Mr Leck was upset, or even
angry, that he spoke of organisational values, the accountability process which was
being applied to Dr Patel, and the need for natural justice and patient confidentiality.

The evidence is simply not there that he threatened dismissal.

The raising of the issue of a potential breach of patient confidentiality, and the Code of
Conduct, was conceded by the nurses to be a matter of legitimate concern. The
leaking of the letter by Nurse Hoffman was a probable breach of the Code and, even if
Ms Hoffman had a proper reason for breaching the Code, and even if there was no
breach, it is hardly improper or incompetent for Mr Leck to raise the possible breach
with his staff so that the important principle of patient confidentiality would be
preserved. In fact, given the wide publicity afforded the letter, it would have been
remiss if Mr Leck did not seek to reinforce the principle with his staff.

For similar reasons, the email of 7 April 2005, which was sent by Mr Leck only to his
immediate superior, was quite proper and appropriate. He was, it was conceded, right
to be concerned about the leak. The email, having expressly eschewed any focus on
individual responsibility, was nothing more than a suggestion to Mr Bergin that he could
consider an education session, which emphasised, in strong terms, the importance of
the Code of Conduct and patient confidentiality, and the serious repercussions if there

were breaches,
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Submission in response to Potential Finding 1(v)

Mr Leck was cognisant of his responsibilities in relation to implementing the
Queensland health policies in relation to complaints management and adverse event
reporting. He authorised the development of local policies, established the DQDSU to
implement and maintain those policies within the constraints of available resources. |t
is unreasonable to expect that Mr Leck could or should minutely oversee every aspect
of the operation of every policy within the Health Service District. For this reason no
adverse finding should be made against him if the systems in place were not yet

perfect.

Submissions in response to Potential Finding 1(w)

Mr Bramich's case was properly referred initially for internal investigation by Dr Keating
and then for external investigation by Dr Fitzgerald.

Mr Mobbs’ case was not a sentinel event but was in any event the subject of
appropriate communications with “Head Office”.

Mr Kemps' case was properly referred by Mr Leck to Dr Keating for enquiry. If it was a
sentinel event, he was entitled to expect that Dr Keating, or the treating doctors or

nurses would action it accordingly.

Submission in response to Potential Finding 1(x) and 1(y)

The Commission should make no adverse finding against Mr Leck on these matters

because:

» There is insufficient evidence of the appropriate kind io determine whether Mr Leck

consulted with Dr Keating with sufficient frequency.

* |tis not reasonable to expect a District Manager to personally vet documents of the

kind referred to.

« [n any event the evidence does not disclose that Mr Leck had any knowledge of the

existence of these documents.
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» It had already been decided in early January 2005 that Dr Patel's services were not

to be continued except in the very short term.

Submission in response to Potential Finding 1(z)

Given the ambiguity in the alleged threatening words; the clear possibility of (albeit
innocent) predisposition on the part of Dr Jelliffe, the fact that the Commission would
have to act upon essentially Dr Jelliffe’s interpretation of words and circumstances not
intrinsically threatening, the uncertainties in the detail of Dr Jelliffe’s evidence and the
utter absence of anything in Mr Leck’s history or behaviour to suggest that he had in
the past threatened anyone in such a situation or would even be capable of descending

to such a tactic, the Commission ought not to make any adverse conclusion,

observation or recommendation on this matter.
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1. It is our submission that any matter as to which Mr Leck is to be judged or

assessed must be seen in proper context. That context includes:
(a) Mr Leck’s own qualifications and experience;

(b) the nature and scope of his role as District Manager of the Bundaberg
Health District;

(c) the place of Bundaberg Base Hospital and the Bundaberg Health
District and the demands upon them;

(d) the structure systems and culture of Queensland Health:

(e) available resources.

Personal Qualifications and Experience

2. Mr Leck obtained the degree of Bachelor of Health Administration from the
University of New South Wales in 1987 and is an Associate Fellow of the
Australian College of Health Service Executives'. From November 1986 until
early 1991 he was engaged as a management trainee by the Hornsby and Ku-
ringi-gai Health Service during which period he acted in various management

and administration capacities at a number of public health facilities?.

3. In 1991 and 1992, Mr Leck relieved Chief Executive Officers and Deputy Chief
Executive Officers at Grafton Hospital, Wauchope Hospital and Rylstone
Hospital in New South Wales.®

4. From November 1992 until June 1998, Mr Leck was first Sector Executive
Officer and then District Manager at the Mt Isa Health Service District.* From

Statement of Mr Leck Exhibit 463
ibid
ibid
ibid

oW N
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June 1998 he became District Manager of the Bundaberg Health Service
District. He was stood down on full pay from that role on 14 April 2005 and that

remains the position.

Importantly for many of the matters of interest to the Commission, Mr Leck
holds no medical or clinical qualifications. His entire training and experience is
in Health Administration and he has at all times been dependent upon
medically qualified advisors to assist and guide in decisions and matters

pertaining to clinical issues.

Nature and Scope of Role of District Manager

6.

Within the Queensland Health System, the District Manager is the person who
oversees and monitors all of the public heaith services provided in the

particular district. This involves:
(a) implementation of corporate policy and stratégy;

(b) development of policies and strategies specific to the health service

needs of the local community, within the framework of the corporate

objectives;
(c) management of resources and patient activity within corporate targets;
(d) development and maintenance of appropriate systems and structures

to manage service delivery;

(e) ensuring that local systems and policies are consistent with corporate

guidelines and priorities;

) supervision of the management aspects of the executive team
including the Directors of Medical Services, Nursing, Community and
Allied Health.’

Mr Leck’s roles and responsibilities were amplified and particularised by

reference to a series of Service Agreements into which he was obliged to enter

ibid
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Place of Bundaberg Base Hospital and Bundaberg Health Service District

8.

10.

each year with the Zonal Manager and the General Manager, Health Services.®

These “agreements” cannot, of course, have any contractual force of

themselves (they purport to be “agreements” between co-crown employees).
As will be seen, though, as statements of policy and expectation, they were of

powerful impact.

The Bundaberg Health Service District included not only the Bundaberg Base
Hospital but Childers Hospital, Mt Perry Health Centre and Gin Gin Hospital.”

In turn, the Bundaberg Health Service District formed part of the Central Zone.

It was one of 35 districts across three zones in a multi-layered Queensland

Health Department structure.®
As District Manager, Mr Leck had reporting to him:

(a) Quality Coordinator;
(b) Executive Support Officer;

Bundaberg Base Hospital-

(c) Director of Medical Services;

(d) Director of Nursing Services;

(e) Director of Corporate Services;

(f)  Manager Integrated Mental Health Services;

(g) Director of Community and Allied Health Services;

Childers Hospital

(h) Medical Superintendent;
(i)  Director of Nursing.

Mt Perry Health Centre

(i) Director of Nursing;

T7120.20-55 & Exhibits 465, 466 & 467
Organisational chart attached to Statement of Ms Raven Exhibit 162 & Statement of Mr Leck
Exhibit 463 p2
See organisational chart attached to Statement of Mr Bergin Exhibit 383






