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WRITTEN SUBMISSIONS ON BEHALF OF DR DARREN KEATING IN RESPONSE TO
LETTER DATED 21 OCTOBER 2005 FROM QUEENSLAND PUBLIC HOSPITALS
COMMISSION OF INQUIRY

The following submissions are made in response to the items identified in the letter from Mr Cowley-

Grimmond dated 21 October 2005 “Notice of Potential Adverse Findings and Recommendations”.
Paragraphs 1(a) and 1(b)

1. It is accepted that Dr Keating did not ensure at any time during the concurrence of his and
Dr Patel’s employment at the Bundaberg Hospital that Dr Patel was assessed by a Clinical
Privileges and Credentials Committee at the hospital. It is also accepted that in June 2003,
Peter Leck granted Dr Patel interim clinical privileges based on advice from Dr Keating. It is
accepted that those interim privileges remained current throughout Dr Patel’s tenure at the
hospital, subject to the limitation imposed in early January 2005 that Dr Patel was not to
perform any elective surgery likely to require ICU care post operatively (which included

oesophagectomies, which were themselves excluded in late December 2004).

2. With respect, it is wrong to say that the granting of interim privileges was made in
circumstances where no inquiry into Dr Patel’s credentials or past clinical practice had been

made by Dr Keating, or, to his knowledge, by any other person.
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Dr Keating gave evidence as io what matters he took into account in recommending interim
privileges for Dr Patel.! Whilst that did not involve any verification of the information
provided, it did amount to an inquiry into his credentials and past clinical practice.
Furthermore, Dr Keating assumed that Dr Patel’s credentials and past clinical practice had
been investigated as part of his appointment process.* That assumption was an entirely
reasonable one. It would have been extraordinary for Dr Keating to consider other than that
Dr Patel would have been employed by Queensland Health as the Director of Surgery at
Bundaberg Hospital (and these were the facts which Dr Keating was presented with, even if
they amount to a gloss on the true position) without such investigations having been

undertaken.

Whilst the matters conceded above might be concluded by the Commissioner in his report,

with respect, they ought not be cast in a fashion that is critical of Dr Keating.

By the time of Dr Keating’s arrival at the Bundaberg Hospital the credentialing and privileges
process had long been in abeyance.’ A decision had been taken prior to Dr Keating’s arrival to
amalgamate the process by joining together with the Fraser Coast District.* Dr Keating set
about finalising the policy to reflect that decision, and from an early time thereafter Dr Keating
set about seeing to arrangements for the necessary members on the committees, in particular,
the nominees from the colleges. Fraser Coast offered to take up that responsibility,” and

unfortunately there appears to have been some delay in their pursuit of it The delay was

L Y

- 7044.30.
7044.55.
4136.30.
4139.25 - 4140.40.
Ex. 448 para. 354 - 6.
DWK79 of Ex. 448.
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probably inconsequential, because, as was discovered when contact was sought to be made
(and as appears from Dr Hanelt’s evidence to have been known by him even before
Dr Keating’s involvement)’ the colleges were not prepared to make the nominations required.®
That continued to be the source of frustration in obtaining the necessary membership for the

committee,

It is submitted that the terms of the _policyg mandatorily required a nomination from the
College of Surgeons for the credentialing and privileging of surgeons. Not only is that a fair
interpretation of the policy document, but it seems to have been accepted by virtuaily every
witness from within Queensland Health'® that this was the case, so that, even if another
construction is to be favoured by lawyers, Dr Keating cannot be criticised for a layman’s

understanding consistent with the prevailing view of his peers and superiors.
The policy relevantly provided -

“3. Membership of credentials and clinical privileges committee
2.1 General principles

. There should be a core membership of practitioners constant for all applications
considered. Additional members should be invited as required, depending on the size
and complexity of the facility, with representation from relevant professional and other
bodies as dictated by the principle of peer representation . ...

. The district manager will decide on the categories of variable membership of the
committee. ...
. Members of the credentials and clinical privileges committee should be chosen so as to

ensure thal recommendations are based on adequate knowledge of the requirements of
the position and are free from bias in relation to any applicant. ...

6723.40.

DWK79 of Ex. 448

Ex. 279.

Hanelt 6724.20; Buckland 5583.20; Mattiussi 5853.50.

{250796 \ 00388621}



10.

5.3 Variable membership

The actual composition of the committee will vary depending on the discipline of the
applicant(s} under consideration and the type of facility involved, but should include, in
addition to the core membership, a representative from the following where appropriate:

. Relevant clinical/professional college. ...

The respective colleges and professional associations will nominate a representative to the
commitiee....”

The existence of this barrier to achieving credentialing and privileging was common

1L

knowledge amongst medical superintendents, = and was known by the Director-General as

early as late 2003 early 2004."* Despite that knowledge, nothing useful or practical seems to

have been done by Head Office to overcome the impasse, ~ and even by June of 2005 it seems

the impasse continued to exist."

It is noteworthy that 6 months after Dr Keating ceased in active duty at the Bundaberg
Hospital, credentialing and privileging by a Credentials and Privileges Committee appears still
not to have been undertaken for the specialities that had not already been completed.”
Similarly, despite all the controversy concerning Dr Patel, the Fraser Coast appears not to have
achieved credentialing and privileging by a committee for its surgeons.'® With all the

imperatives there have been in that time, it is difficuit to criticise Dr Keating in that context.

The emails annexed to Dr Keating’s statement,'” aside from reflecting the problems with

respect to obtaining a college nominee, shows some of the serious imperfections in the existing

Ex. 448 para. 358; 5585.10.

5584.45.

5585.20 - .35.

JGS6 Ex. 317.

Ex. 497, Statement of Monica Seth, P1 of ‘MS1°.
6782.10 - .30.

DWK79.
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11.

12.

policy. A far better system, one might suggest, would be to have a central credentialing and
privileging committee within Queensland Health that regularly and routinely looks at the
credentials and privileges for each of the doctors throughout its hospitals in Queensland,
assessing them in consultation with the Director of Medical Services, and perhaps the relevant
clinical head within each hospital. The current system is clearly very cumbersome in terms of

organisation, and explains some of the difficulties that were experienced.

Dr Keating had been charged with some responsibility towards getting the credentialing and
privileging system up and running in Bundaberg. It is wrong to suggest that he had been
delegated the total responmsibility by Mr Leck.'® Dr Keating reported his progress and,
importantly, his lack of progress, to Mr Leck on a regular basis.!” If what he was doing was to
be unacceptable to Queensland Health, and in turn to the public, then he should have been
directed to do something else. In the absence of that, the expectation clearly for him was to
continue with the course that he was following. It appears that that expectation was also held
by ?the:'Director—Generai?'0 (though obviously without knowledge of the specific circumstances

being considered here).

In the meantime, Dr Keating recommended the granting of interim privileges, which is what
the policy expects to be done. His decision to recomménd interim privileges for Dr Patel of
the kind that were recommended was based on no less information than what a very
experienced Director of Medical Services would have considered reasonable to base such a

- 21
decision upon,.

7291.15.
7293.20 - 7292.20.
5585.35.
6784.55 - 6785.30.
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13.  Finally, it needs to be acknowledged, it is submitted, that it is likely that the subjecting of
Dr Patel to a formal credentials and privileges process would have made little if any difference
to outcomes. The practice of such committees it seems was, in terms of credentials, to accept
the assessment of the Medical Board of Queeﬁsland as to the credentials, and to simply grant
privileges in a general way, and in the instance of Dr Patel, in a way which would likely have
simply been “general surgery”.”> Whilst Dr Thiele gave evidence that had he been invblved,
his particular knowledge of the American training system would have meant he would have

understood some limitations in terms of Dr Patel’s training,” that would not be a proper basis

for any adverse finding against Dr Keating, because the involvement of Dr Thiele on such a
committee, with his peculiar knowledge, would have been merely a fortuitous event, and not a
likely outcome of a process carried out otherwise in full discharge of the terms of the

Queensland Health Policy.
Paragraph 1(c¢)(i) and (iii)

14. The patient described in 1(c)(i) would seem to be Annette Webb, and there is some duplication

(and confusion then) in 1(c)(iii). Dr Patel was not the subject of this complaint.”* Dr Patel’s

{ . involvement in her case was to write an opinion reviewing the treatment the patient had
received and about which she complained. Dr Carter gave evidence confirming that Ms Webb

was not operated on by Dr Patel. If the Commission has any doubt about the matter, with

respect, an examination of the patient’s file would confirm it.

2 5854.30 - 5855.20,
184420,
*3996.40; Ex. 448, para. 317.
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Paragraph 1(c)(ii) and (v) - 2003 Oesophagectomies

15.

16.

17.

Between the evidence of Dr Joiner, Ms Hoffman and Dr Keating there is some conflict as to
the timing of, and the number of, conversations about this particular subject matter.
Dr Keating accepts that it matters little as to whether there were one, two or three such
conversations, or whether they occurred in early June or mid June, for instance. Dr Keating

accepts that there were issues that were brought to his attention about vesophagectomies.

A number éf observations however need to be made. The first is that the issue was not about
“Dr Patel performing oesophagectomies at the hospital” but rather about oesophagectomies
being performed at the hospital. There were issues raised by Ms Hoffman about Dr Patel
personally, in particular the manner in which he treated nurses and the way in which he spoke
to them, and also the way in which he had described the patient Phillips as being “stable”.
Dr Keating explained his perspective concerning that last comment in oral evidence. As to the
interpersonal issues, DrKeating pursued a discussion with Dr Patel, and put in place
arrangements which he hoped might go someway towards resolving the interpersonal issues
that were developing between Dr Patel and ICU staff. It was reported back to him that those

processes had been satisfactorily undertaken,”

It is said in the notice that “Mr Graves subsequently died”. Whilst Mr Graves had a “stormy”
post-operative reco'very period, he ultimately was discharged home.” There is no evidence to
show that Dr Keating would have known that Mr Graves died as a result of oesophagectomy,

and indeed Exhibit 89 from the hospital records gives a different impression altogether.

(SIS

5
6

Ex. 448 para. 48.
Ex. 89.
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Whilst Dr Woodruff attributed this patient’s death to Dr Patel, with respect, the causal link was

tenuous, and entirely speculative.?’

18.  The other aspect of the issues raised by Ms Hoffman and Dr Joiner was one and the same
raised by Dr Cook. That was, the capacity of Bundaberg Hospital, because of the limitations
on its ICU, in managing the necessary post-operative care for patients who have undergone

procedures as complex as an oesophagectomy.

19. It needs to be emphasised that whilst Dr Cook did harbour some concerns about the skill of the

. 2
surgeon, those concerns were not expressed to Dr I{ea_tmgf8

20. With these issues raised, Dr Keating undertook the course of consulting the Director of
Surgery and the Director of Anaesthetics and ICU. Each of them were of the view that it was

29

in order for that procedure to be performed at Bundaberg.”™ Dr Carter corroborated this in

evidence.*®

21.  Dr Cook regarded the course of speaking to the Director of Surgery, and the Director of

Anaesthetics and ICU, about the issue he had raised as being an appropriate course.’’

22, . Viewed objectively, Dr Keating was a newcomer to Queensland Health and its hospitals. On
his arrival at the hospital he found already appointed Dr Patel as the Director of Surgery. One
must consider the position from Dr Keating’s perspective. Dr Patel was a man who put

himself out as being an experienced general surgeon with many years of practice in America.

T 4635.50 - 4637.10.

% Ex. 448 para. 53; 3139.30.
#  Ex. 448 para. 55.

¥ 4063.40 - 4064.05.

T 3139.20.
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23.

24,

25.

On all accounts he had the physical appéarance consistent with that, in that he looked the age,
and spoke that way. He carried himself confidently. He had been deemed suitable by
Dr Keating’s predecessors to be appointed to the position of Director of Surgery. It is entirely
reasonable, it is submitted, for Dr Keating, in those circumstances, to have placed trust in the

judgment of Dr Patel with respect to such clinical issues.

More importantly, the issue being raised was predominantly an issue of the capacity of the
ICU. Dr Carter was the Director of the ICU. He was a British trained, Australian qualified,
experienced Anaesthetist and Director of ICU.*> He had been established in the position for
quite some time. Again, it was perfectly reasonable for Dr Keating to accept the advice of

Dr Carter that it was in order for these patients to be managed.

Regrettably, and surprisingly, Queensland Health did not have in place at this time a clinical
framework which defined in clear terms the range of surgery that might be performed at
different hospitals. It subsequently attempted to introduce such a system,”® though it was not
due for final implementation until the middle of this year. Even so, it has been subjected to

criticism for being too vague.**

The context of oesophagectomies being performed at the Bundaberg Hospital needs to be
understood. There is a risk that it might be thought that it was only Dr Patel who might have

pursued such an operation there.

Ex. 265.
Ex. 102 P87.
Ex. 102 P89.

{250796\ 00388621}



26.

27.

28.

10

Oesophagectomies and Whipple’s procedures had been performed at the Bundaberg Hospifal

in past years, including by Dr Anderson,” and including during the time of Dr Joiner.
March of 2004, a surgeon by the name of Dr Feint perfofmed such a procedure at the
hospital.”” That patient apparently had a successful outcome.”® It can also be seen from
Exhibit 89 that that patient would have been an inpatient at the Bundaberg Hospital at the time

of Dr Patel’s commencement, and up until very shortly prior to Dr Keating’s commencement.

There had been another attempted by Dr Feint earlier.*

Dr Carter gave evidence that in his experience, at the Darwin Hospital, which he said was a

similar sized hospital to Bundaberg, operations such as oesophagectomies were performed.*

In all of these circumstances, with respect, Dr Keating should not be criticised for his decision
to allow such procedures to continue at the hospital, even though he later came to accept they

should not.

Paragraph 1{c) (iv)

29.

It is accepted that a complaint was made by Mr Dalgleish. It appears from the contents of the
complaint itself that Mr Dalgleish*' had experienced unsuccessful treatment of this lesion on a
number of occasions from his general practitioner prior to attending Bundaberg Hospital. It
appears from Dr Keating’s review of the patient records that the lateral margin of the lesion

only was removed, leaving some affected area behind. Anyone with any experience of skin

35
36
37
38
39
40
41

2762.40 - 2763.15.

5035.45.

Ex. 89.

5035.55.
3812.10 - .25.
Ex. 265 para. 39.
Ex. 225 GF 19.
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cancer removals knows that that is something which happens not infrequently, and is one of
the reasons for pathology always being undertaken. The complaint was otherwise, apparently,

able to be satisfactorily resolved.

Paragraph 1(c) (vi)

30.

31.

32.

Ms Aylmer’s evidence in Exhibit 59, in particular at paragraphs 11, 12 and 13, is tempered
substantially by the contents of contemporaneous emails sent by her, in order being Exhibit
198 and Exhibit 60. Exhibit 198 was received only by Ms Kennedy, because it was retracted
by Ms Aylmer, apparently when the information available to her was able to be updated as she
did in Exhibit 60 i.e. it would seem that when she had further information she retracted the

earlier information to give the most updated information possible.**

In any event, the emails show the proper context of what was occurring.” They demonstrate
that Ms Aylmer was not pressured by Dr Patel to accept more favourable interpretations, and
that Ms Aylmer felt free and comfortable in undertaking the analysis she was undertaking.
Indeed, it seems that in the majority of cases she arrived at an independent opinion with
respect to the reasons for problems with wound dehiscence. They demonstrate that her view,
after her investigation, was that in the majority cases there was no question of clinical
competence on the part of any practitioner, and that even in those where there were technique

roblems, the explanations for them were “very reasonable”.
Ty

Exhibit 60 in itself shows the nature of the communication which Dr Keating received and in

itself, it is submitted, demonstrates why that issue as raised would not have given cause for

42
43

See the passage at 2727.30 - 2730.50.
Ibid.
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any specific concern about Dr Patel for Dr Keating. Exhibit 198 more clearly demonstrates the
environment and attitudes of people prevailing at the time, giving a startlingly different picture
than that represented in Exhibit 59. Indeed, if Exhibit 198 does properly represent the attitude
prevailing at the time, the matter would appear to be nothing other than a clinical issue
properly explained and understood, in a mature environment involving co-operation and

reasonable conduct on the part of all concerned, and with a satisfactory resolution.

Paragraph 1(c) (vii)

33.

Dr Keating’s evidence concerning Mr Fleming is contained in his statement at paragraphs 320
to 329. The notification of complaint form, including the handwritten notes made on it by
Dr Keating (as initialled by him),* demonstrates that the complaint that was brought to
Dr Keating’s attention was primarily about concems in the delay in getting in to see a surgeon
for the underlying disease. There is incidentally a meﬁtion of wound infection, but there is
nothing exceptional about the occurrence of a wound infection in a patient having the sort of

medical treatment that Mr Fleming had.

Paragraph 1(c) (viii)

34.

There are two aspects to the issue concerning Ms Pollock and Ms Aylmer’s complaints.
Firstly, insufficient attention to proper hygiene is a common problem amongst doctors and, on
occasion, nurses.” There is an ideal standard, and there is the standard that is commonly
observed. It would seem that medical practitioners and nurses alike, being people, sometimes

take shortcuts with respect to the issue of hygiene. That does not make it acceptable, but in a

44
45

They are to be distingnished from the notes made by others.
1062.20.
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35.

. regarding Dr Pate

13

practical sense, one has to have proper regard to those human weaknesses. Ms Aylmer’s
evidence was clear that Dr Keating was genuinely supportive of her attempts to improve

hygiene standards around the hospital, including with respect to the concerns that she raised

46
i

As to the specific incident complained of arising in the Renal Unit, Dr Keating took the matter
up with Dr Patel, who vehemently denied the claims. In Dr Keating’s understanding Dr Patel
refused himself to attend in the Renal Unit any longer, and other doctors from the Surgical
Department took over that responsibility. Again, looking at the matter fairly, it would be
difficult for Dr Keating to know that Dr Patel was in fact guilty of some serious wrongdoing in
this particular instance. His actions demonstrated that he was extremely offended by the
allegations. Dr Keating, quite properly,*’ asked if there was any data to support a suggestion

there were poor hygiene practices being éngaged in, but none was provided.

Paragraph 1(c) (ix)

36. Dr Keating’s evidence on this topic appears at paragraphs 180 to 182 of his statement. The
impression Dr Keating had from Dr Smalberger’s attendance upon him was that the primary
concern was one of interpersonal relationships, and in particular, Dr Patel not treating him
with an appropriate degree of respect. Dr Keating’s impression was that there had been a
difference of professional opinion, but he was not left with an impression that there was some
serious and fundamental incompetence on the part of DrPatel in the interaction.
Dr Smalberger did not try to leave him with that impression.*®

S 1061.40.

7 986.30 to 987.05.

*1988.50.
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Paragraph 1(c) (x)

37.

38.

39.

40.

The Catheter Audit document was not provided to Dr Keating between February 2004 and
May of 2004. The first time any such document was provided to Dr Keating was on 15 June
2004," and that was the document in the form of Exhibit 69. Dr Keating has noted on it in
handwriting his receipt of it and the date. It did not demonstrate a 100 percent complication

rate for the placement of Tenckhoff Catheters.

There is no evidence from anybody that the document was provided to Dr Keating between
February and May. Dr Miach was on leave for that period, and thought that it was likely that
he gave the document to Dr Keating after his return from leave.”® That would be consistent
with Dr Keating receiving it as he had noted on 15 June, though of course it was not then in

the form of Exhibit 18 as claimed by Dr Miach.

No document was provided to Mr Martin when issues of complications with catheter

5t

placements was raised with him.*'  Mr Martin specifically asked for data, having had that

request from Dr Keating, and none was provided to him.

There is evidence which has since been received by the Commiséion which shows that Exhibit
18 had not been created by the end of March 20047 On the evidence then of those
responsible for its creation,” which was to the effect that it had been created in the form of
Exhibit 18 by or before February, that evidence must be rejected. Ms Druce, the proper author

of the document, conceded that the reason for Dr Keating receiving a copy of Exhibit 69 in

49
50
51
52
53

Ex. 448 paras. 210 & 211.
294.05.

Ex. 139 para. 25.

Ex. 399,

Ex. 70 para. 28.
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41.

42.

43.

44,

15

June of 2004 could very well be because that was the version of the document that was
available then, and that Exhibit 18 did not come into existence until October of 2004, when

that document was given to Dr Keating.>

As to the significance of the distinction, it says several things. The fact that no finalised
document was prepared until October 2004, despite a specific request for data when initial
concerns were raised, suggests that there was no desire on the part of those raising the issue to

pursue the matter further.

When the issue was raised again with Dr Keating, being in June of 2004, it was in the context
where Dr Miach was seeking approval to set up the Baxter programme.> The matter was not
raised with Dr Keating in a way to suggest that there was any issue with respect to the
competence of Dr Patel per se. Dr Miach raised with Dr Keating that he had had troubles in

having this procedure done over a longer period of time than the time of Dr Patel’s stay.

The document then provided only nominated Dr Patel as the surgeon in one of the cases
mentioned on it, despite there being provision for that to be done. That there was presumably
some uncertainty as to whether Dr Patel was the surgeon on the part of the author creating the
document in itself raises questions about the context in which and the purpose for which it was

created.

Exhibit 69 does not have the notation at the bottom of the sheet “x6 Peritoneal Dialysis

Catheter Placed 2003,

34
55

1133.30,
Ex. 448 PP41 - 44.
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45.

46.

16

Furthermore, if the abovementioned notation as it appears on Exhibit 18 is meant to designate
that there were only 6 such placements performed in 2003 (and it is submitted that the words
are ambiguous enough that that conclusion would not automatically be reached) it would be
wrong. As DWKS55 to Dr Keating’s statement (p.132) shows, in the period from 1 July 2003
to 30 June 2004 there were 8 patients who had a total of 11 placements. There is evidence of
only 1 patient having a placement at the Bundaberg Hospital after Dr Patel ceased performing
this procedure (being the one referred to in the evidence of Ms Pollock where the procedure
was performed by a Nephrologist and a Gynaecologist),”® but no evidence of any others, and
indeed the reason for the introduction of the Baxter programme was because there was not
anyEody else to perform the surgery.”’ Ms Druce was adamant Dr Patel had been the only
surgeon performing these procedures in the period covered by.the audit.”® Any performed in
the year ending 30 June 2004, apart from that one, were presumably then perform.eld before the

end of December 2003.

Dr Miach told Dr Keating that he had difficulty with other surgeons performing this procedure
as well.® Dr Jayasekera was a surgeon who had experienced complications in performing this
procedure at Bundaberg.®® He would have put it that it was only a small proportion of a very
large number of procedures that he performed there, though the statistics contained in DWKS55
would suggest that there were not that many procedures being performed on an annual basis at
Bundaberg. This submission is made with not the slightest criticism of Dr Jayasekera at all.

Dr Miach’s own evidence was that it was a procedure that a lot of general surgeons would

56
57
58
59
60

1160.40.

Ex. 21 para. 83.
1131.10.

Ex. 448 para. 204.
5977.40.
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decline to do.®' It was seemingly better the province of a Vascular surgeon. Hence the desire

to have the procedure by Dr Thiele at the Private Hospital.

47.  Mr Leck’s initial assertion that he had seen _the Catheter Audit document naming Dr Patel as
the surgeoh in all cases prior to June of 2004 was abandoned by him in the sense that he said
that he now could not say whether it was Exhibit 18 or Exhibit 69 that he saw. He maintained
though that he did see the document around the time of the commencement of the Baxter
programme.®® He could not though place what he meant by the commencement of the Baxter
programme.®® It can be seen that in mid June 2004 the Baxter programme was nothing more
than a proposal. The documents in DWK56 (p.133 and following) to the statement of
Dr Keating show that Mr Leck cleared a briefing to the Zonal Manager about the Baxter
programme on the 20 September 2004. DrKeating’s recollection was that Mr Leck
approached him with the Catheter Audit document after the time of Ms Hoffiman’s
complaint.®® Tt is submitted that that is likely, and that Mr Leck is in error in suggesting that
the commencement of the Baxter programme was sometime by or before June of 2004. It is

only by reference to that event that he is able to date when it was that he saw the document.

48.  The document having been received by Dr Keating, in the context of events in October of

2004, was included in the documents briefed to Dr Fitzgerald.®®

49.  As to what the document should have conveyed, whilst it raised an issue, it did not on any

reasonable view of it portray such a dramatic effect as has been suggested by some. Dr Miach

1 292.10.
2729920 - 30.

B 7299 40 - 50.

% Ex. 448 para. 221.
& Ex. 281,
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