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(a)

(b)

EXECUTIVE SUMMARY

The role and conduct of the Queensland Medical Board in
relation to the assessment, registration and monitoring of
overseas-trained medical practitioners, with particular reference
to Dr Jayant Patel and persons claiming to be overseas-trained

medical practitioners.

The Queensland Medical Board failed to discharge its statutory
obligations pursuant to the Medical Practitioners Registration Act,
2001, to ensure that Patel was both eligible for registration, qualified
for registration as a medical practitioner and fit to practice in the

profession.

Proper investigation of the application should have inciuded careful
consideration of all relevant documents, including the Oregon Medical
Board “Verification of Licensure” certificate. Had the Medical Board
properly investigated the application, the restriction on practice is likely
to have been discovered and Patel would not have been registered.
In particular, it is difficult to contemplate that Patel would have been
registered in circumstances where he had been dishonest on his
application to the Queensland-Medical Board for registration in the first

instance.

(i) Any substantive allegations, complaints or concerns
relating to the clinical practice and procedures

conducted by Dr Patel at the Bundaberg Base Hospital.

Dr Patel should not have been permitted to conduct surgery, give
medical advice or any medical treatment on any patient in Bundaberg
(or elsewhere) without having undergone appropriate credentialing
and privileging and without having been appropriately qualified. Patel
should not have been permitted to supervise, train or otherwise
oversee the surgical department or any other medical practitioner

without being adequately credentialed and privileged.



(b)

(b)

Dr Patel's surgical skills, clinical judgement and clinical competence
were significantly below the standard to be expected of a competent

and skilled surgeon.
(if) The employment of Dr Patel by Queensland Health.

(iii) The appointment of Dr Patel to the Bundaberg Base
Hospital. '

Queensland Health and the Bundaberg Base Hospital failed to
adequately investigate Dr Patel's qualifications. The credentialing and
privileging procedure was not undertaken. The obligation to “check”
Patel's references and qualifications was simply delegated to
Wavelength Consulting. The failure to adequately investigate his
qualifications resulted in the exposure of patients to a surgeon who

lacked appropriate qualifications.

Dr Patel should have been supervised after his appointment as a
Senior Medical Officer. In the absence of credentialing and privileging,
his skills as a surgeon were essentially unknown. Appropriate

supervision should have been in place.

Patel should never have been appointed to the Director of Surgery

position.

Dr Patel should have been credentialed and privilege in accordance

with the Queensland Health procedures.

(iv) The adequacy of the response by Queensland Health to

any complaints received by it concerning Dr Patel.

Staff and management at the Bundaberg Base Hospital failed to
comply with legislative and policy requirements in respect of the

reporting of complaints, adverse events and sentinel events.

The compiaints system in place at the Bundaberg Base Hospital in

April 2003 was inadequate.



(b}

(c)

(d)

The conduct of Mr Leck and Dr Keating in respect of the complaints

that were made by Toni Hoffman was unsatisfactory.

(v) Whether or not there were any reprisals or threatened
reprisals made by any official of Queensland Health
against any person who made the complaints referred to

in (iv} above.

The Bundaberg Hospital Patient Support Group relies upon the
submissions made by the Queensland Nurses Union in respect of

these matters.

Any substantive allegations, complaints or concerns relating to
the clinical practice and procedures conducted by other medical
practitioners, or persons claiming to be medical practitioners, at
the Bundaberg Base Hospital or other Queensland public
hospitals raised at the Commission of Inquiry established by a
Commissions of Inquiry Order (No. 1) of 2005.

The conduct of Dr Gaffield in the case involving Des Bramich was
beiow the standard to be expected of a competent and skilled

surgeon.

The appropriateness, adequacy and timeliness of action taken
to deal with any of the allegations, complaints or concerns

referred to in (a), (b) and (c) above, both:
(i) within the Bundaberg Base Hospital; and
(ii) outside the Bundaberg Base Hospital.

The failure by the Bundaberg Base Hospital to adequately deal with
complaints made by patients is dealt with under Terms of Reference
(b)(iv) above.

The investigation by Dr Fitzgerald failed to adequaté!y identify and
respond to the significant concerns that were being expressed by staff.
The lack of credentialing and privileging, the failure to adequately

check his qualifications and the failure by the Bundaberg Base



Hospital management to adequately manage the complaints and the

conduct of Dr Patel were clearly matters that needed urgent attention.

The conduct by the management of the hospital and the hierarch of
Queensland Health following the disclosure.of these matters reflected

a culture of “tolerating problems rather than addressing them™".

The patients are to be compensated in accordance with the package
which is not limited by the Scale of General Damages promulgated
pursuant to the Civil Liability Act, 2003. This arrangement reflects the

unsatisfactory state of the law where persons who suffer serious injury

are not fairly and justly compensated under the Civil Liability Scale of

General Damages.

Woodruff report, page 44.
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History

1.

The Bundaberg Hospital is situated within the Bundaberg Health
Service District. The hospital provides a wide range of general clinical
services and some specialty areas including, but not limited to, renal
and breast screen. The facility profile indicates that the hospital has
140 available beds with an occupancy rate of 78.3%. The Bundaberg
Hospital is 350 kilometres away from its main referral hospitals of

Royal Brisbane and Princess Alexandra Hospitals®.

Employment of Patel

2.

Prior to April 2003, several surgeons had occupied the position of
Director of Surgery. The position was vacant from early 2002 and
filled temporarily. Patel commenced as Director of Surgery in April
2003 and remained at the hospital until April 2005.

The Director of Surgery position at the Bundaberg Base Hospital had
previously been occupied by Dr Nankivell. Dr Nankivell resigned the
position in January 2002. Dr Sam Baker thereafter acted in the
position until he resigned on 30 November, 2002. The position of
Director had been advertised on two occasions, closing in September,
2002.

Dr Jayasekera applied for the position of Director of Surgery in late
2002. Initially, he was not interested in pursuing the position as he
wished to obtain employment closer to Brisbane. Despite that, he was

encouraged by Dr Kees Nydam to apply for the position and did so.

At this time there were only two applicants for the position. One was

Dr Jayasekera. The second was a surgeon from Yugoslavia.

Woodruff report, page 11.
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10,

11.

Dr Jayasekera was interviewed by Mr Leck, Dr Nydam and Dr Pitre
Anderson. The position was awarded to the Yugoslavian surgeon,
despite the fact that he had never practised in Australia. He ultimately

rejected the position.

Following that rejection, Dr Anderson raised, at a “sub-commitiee”
meeting the issue as to why the position had not been offered to Dr
Jayasekera. No response was received from Mr Leck. Dr Jayasekera

was not appointed.

The position was again re-advertised,
Dr Patel applied for the position in late 2002.

John Bethell of Wavelength Consulting states that on 14 November,
2002 his fimm received a verbal request from Dr Nydam to find and
refer a surgeon for the position of Senior Medical Officer at the
hospital. Dr Patel contacted Wavelength Consulting. On 13
December, 2002 Bethell sent him some information about Bundaberg
and the hospital. He expressed interest in the role and on the same

day sent a copy of his CV.

Dr Bethell gave evidence in relation to the following matters relating to

Patel’s original application:-

111 He had a telephone conversation with Dr Patel, and
subsequently sent Dr Patel generic information about

Bundaberg and the Bundaberg Base Hospital3;

11.2 Dr Patel expressed interest in the position, and forwarded his
CV to Wavelength;

11.3 Patel provided Wavelength with a bundle of references with the

app!ication“;

11.4 Wavelength forwarded Patel's CV to Dr Nydam;

Paras 7 and 8, Ex 41.
See attachment JHB3 T678-679



Queensland Public Hospitals Commission of Inquiry Page 3 of 47

Bundaberg Hospital Patient Support Group — Final Submissions

11.5

11.6

11.7

11.8

11.9

11.10

11.11

Dr Nydam reviewed the CV, and had discussions with Dr Patel

by telephone (Nydam paras 15 and 17.);

On 20 December 2002 Nydam emailed Wavelength confirming
proposal to offer Patel employment at the BBH;

On 20 December 2002 Bethell contacted Drs Feidman and
Singh as referees for Patel. These referee checks were
consistent with the written references, although there were
signs of problems, in that he had problems dealing with other
staff, and “sometimes fook on complex cases handed fo him by
colleagues. He found it hard fo say no.”® Notwithstanding this,
Dr Bethell in evidence said that “it certainly seems ambiguous
in refrospect, but at the time the whole feeling of the references

was that Dr Patel was a very high quality candidate”.

On 20 December Dr Bethell emailed Nydam and notes the gap
in Patel’'s employment history in his CV:-

“One minor issue of concern that | had was that he has not
worked for nearly a year. | am not sure if the QMB might
have an issue with this.”

Dr Patel subsequently forwarded a further version of the CV
with an amendment that represented that his employment in
Oregon was current. This was the version forwarded to the
Medical Board. Dr Bethell did not note the false change in the
CV by Dr Patel. He gave evidence that he did not compare the
two versions until shortly before he gave evidence to the

previous Commission in June this year.’

On 24 December 2002 Dr Nydam forwarded an appointment
letter to Wavelength. On 29 December 2002 Patel confirmed

his acceptance of the position by email to Wavelength;

Patel was initially to be employed as an SMO.

Refer attachments KN4 and KN5 to ex.51

Ex.43
7 T688.

Revised CV submitted to MBQ is Ex.45
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Patel's process through the Medical Board

12.

13.

14,

On 6 January 2003, Patel completed an application for registration
with the Queensland Medical Board (QMB). This was forwarded to
Wavelength, along with certified copies and original documents in

support of his application.

On 17 January 2003, Susie Tawse from Wavelength forwarded to the
MBQ the relevant applications and accompanying material for Patel's
proposed registration.® The letter indicated that the “certificate of good

ofanding wac tn fnllmas
slanamng was 10 T0R0W.

The provision of a letter of good standing was a mandatory

requirement for the Medical Board in its determination. It was the

subject of a significant amount of comrespondence betweén Dr Patel,

Wavelength and the Medical Board. In particular®:-

14.1 It was referred to in the letter from Wavelength of 17 January
2003 as “to follow”;

142 17 January 2003 Dr Patel emailed Susie Tawse from
Wavelength to advise that the Oregon Board of Medical
Examiners would issue a “verification letter of good standing”,

which he would forward through in the following few days.

14.3 Susie Tawse from Wavelength faxed Ms McMullen of the
Medical Board indicating that the application at that stage “does

not include a letter of good standing”.

14.4 By letter dated 28 January 2003 Ms Tawse from Wavelength
forwarded the document described in that letter as “certificate of

good standing” to the Medical Board.

14.5 The document, which was forwarded to the Medical Board, was
not in fact a “certificate of good standing”. It was a document

titled “verification of licensure”.

Attachment MDG12 to ex.24
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15.

16.

17.

18.

18.

20.

21.

Ms Tawse, who was an officer with Wavelength was not calied to give
evidence, nor did she provide a statement. Ms McMullen from the
Medical Board was similarly not called to give evidence, nor did she

provide a statement.

On 19 January 2003, Patel forwarded to Wavelength the Oregon
verification of licensure. This contained a reference to "public order on
file. See attached’. The reference to the public order on file, was a
reference 1o restrictions that had been placed upon Dr Patel's practice

in the State of Oregon.

Dr Nydam completed and submitied the necessary area of need
application to Queensland Health to support Dr Patel's appointment™®.
On 11 February 2003, the QMB approved Dr Patel for registration as a

senior medical officer (Demy-Geroe para 38).

The QMB issued a letter on 12 February 2003 approving Dr Patel for

"special purpose registration as a senior medical officer. The letter

stated that “Registration is contingent upon you practising as a Senior
Medical Officer in surgery at Bundaberg Base Hospital or any other
public hospital authorised by the Medical Superintendent during the

period of your registration.”

The Medical Board process had involved a review of Dr Patel's
application, and supporting documentation. Dr Patel was interviewed
by Dr John Waller on behalf of the QMB.

Dr Waller did not give evidence at the previous Commission of Inquiry
or at this Commission. He has not provided a statement to the

previous Commission or to this Commission.

One of the central issues for consideration by this Commission is how
Dr Patel came to obtain registration as a senior medical officer,

notwithstanding the previous disciplinary action that had been taken

10

See the bundle of correspondence which is ex.50 - Wavelength Consulfing
documents relating to Dr Patel
Nydam para 23.
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22.

N
3

24,

against him in the State of Oregon, and was a matter of public record

in that jurisdiction.

Patel deliberately took action to hide the information that would have
led to his previous history being revealed. Nevertheless, he could not
have succeeded in his attemnpts were it not for the failure on the‘par’c of
the Medical Board of Queensland, Wavelength Consulting, to perform
the necessary checks of Dr Patel and obtain all appropriate

information.

It is clear that Patel acted dichonestly in the following ways:-
23.1 His CV was changed so as to mask the fact that he had not

worked for 12 months prior to his appointment to Bundaberg;

23.2 He failed to disclose to thé Medical Board of Queensland the
limitations upon his practice imposed by the Oregon Medical

Board;

23.3 The “public order” referred to in the verification of licensure was

not attached.

Wavelength Consulting failed to identify the probiems with Patel,
notwithstanding the following matters which may have highlighted the
problems which later became evident:-

241 Dr Patel changed his CV between the first time he approached
Wavelength, and when he later made application to the Medical
Board. This change in the CV masked the fact that he had not
been employed for 12 months prior to his appointment at
Bundaberg. Wavelength was aware that Dr Patel had not been
employed in that period of time and this may have been a

matter of concemn for the Medical Board;"

24.2 The reference checks conducted by Wavelength indicated
some level of concermn about Dr Patel and his relations with
staff. It is acknowledged that, in light of the apparent glowing

1

Ex 43
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25.

26.

27.

references that Dr Patel had attached from late 2001,
Wavelength perhaps saw these as relatively minor. Dr Patel
had not included any recent written references although Dr
Bethell indicated that written references were of use as

introductory material onily;

24.3 Dr Patel did not have any references from a person who was in
a supervisory capacity over him. This again should have been

a matter of concem;
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The Medical Board of Queensland failed in its obligation to
appropriately check Dr Patel's credentials. The Medical Board itself
has acknowledged that the failure to discover the disciplinary history of
Dr Patel is “inexcusable’’?. The Medical Board did not have a
certificate of good standing for Dr Patel, and has acknowledged that
the “verification of licensure” was known by it not to amount to a clear

statement of good standing™.

The review of Dr Patel's application by the Medical Board did not alert
it to the reference to “public order’. The Medical Board had no other

formal mechanism for checking on Dr Patel’'s standing.

A personal interview was cond.ucted by the Medical Board with Dr
Patel, and his application and accompanying material was reviewed at
that interview. The interviewer failed to recognise the problems with
Dr Patel's previous registration. The interviewer, Dr Waller, has not
given evidence, and so no conclusion can be reached as to whether
matters relating to Dr Patel’s practice in Oregon were covered in that

interview.

12
13

Paragraph 44, Statement of Demy-Geroe.
Paragraph 46, Statement of Demy-Geroe.
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Credentialing and Privileging

28.

29.

30.

At the time of Dr Patel's employment at the Bundaberg Base Hospital,
Queensland Health had in place a policy to ensure that all medical
practitioners within Queensland Health would have their credentials

and clinical privileges peer reviewed'”.

The policy made the following requirements clear:-
29.1 All medical practitioners within Queensland Health facilities

were required to have their credentials and clinical privileges

narindirally  naar raviewaed hv a ecrodentiale and  celiniecal
pe Y peer 1 weg Dy 24 ang  clinical

FRER AT FEV w11 T AV RV L f RS

privileges committee;

29.2 "Credentials” were the formal qualifications, training, experience

and clinical competence of medical practitioner;

29.3 “Clinical privileges” referred to the range and scope of ¢linical
responsibility that a practitioner may exercise. Clinical
privileges may relate to areas of clinical practice, use of

facilities or specialised equipment, or the performance of

specific operations or procedures’:

29.4 The district manager is responsible for ensuring that a process
is in place within the district to enable peer review of credentials

and clinical privileges;

29.5 The district manager was responsible for ensuring that all
medical practitioners within the district had their credentials and

clinical privileges periodically reviewed.

The guidelines for medical practitioners allow for a mechanism to exist
for the granting of temporary privileges for short-term privileges,

without recourse to the full committeem.

15

16

See exhibit 279 Credentials and Clinical Privileges for Medical Praclitioners,
August 2002 and Credentials and Clinical Privileges Guidelines for Medical
Practitioners, July 2002.

Refer particularly to Glossary, Definitions, References section at page 4 of the
Policy and further section 2.3 at page 11 of the Guidelines.

Section 7.3 at page 110of the guidelines.
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31.

32.

33.

34.

The guidelines allow for the review of clinical privileges. The
guidelines provide as follows:

“A review of clinical privileges appropriate when there are
indicators of clinical competence such as outdated practices,
clinical disinterest or poor outcomes™’.

Patel did not go through any or any adequate process of checking his

credentials and clinical privileges.

Were the Queensland Health policy to have been followed, Patel's
credentials and privileges should have been checked on at least one
of the following times:-

33.1 At the time of his original appointment;
33.2 At the time of his appointment as Director of Surgery;
33.3 At the renewal of his contract in Apﬁl 2004;

33.4 At any of the times when concerns were raised about the scope
of his clinical practice, for example, the appropriateness of Dr

Patel performing esophagectomies.

The failure to establish a credentials and privileges committee has
been attributed to the refusal of the relevant specialist 'coliege to
nominate a person to sit on that committee. In this regard, it is noted
that the policy does not mandate membership from the relevant
college. Further, there is evidence that the committee had existed in

the past without any membership from the relevant coliege'®.

Patel is made Director of Surgery

35.

When Patel first arrived in Bundaberg the position of Director of .
Surgery remained vacant. Dr Nydam in his statement states that Patel
was along with Dr Gaffield the only two candidates to fill the vacant
position. Dr Nydam says that he felt that Pate! had the better general

surgical experience, and so Patel was offered the position of Acting

17

Guidelines, pages 11 and 12.
See attachment "SPB3” of Statement of Dr Sam Baker (Exhibit 410).
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36.

Director of Surgery immediately upon his arrival'®>. There was no
other documentation put before the Commission relating to Patel's

appointment as Director of Surgery.

There was no correspondence to the Medical Board notwithstanding
the original advice from the Medical Board in relation to Dr Patel that
“registration is contingent upon you practising as a senior medical

officer”.

The first year — April 2003 — April 2004

37.

38.

39.

40.

The first sign that Paiel may not have been capabie of exercising good
clinical judgement was the first oesophagectomy performed on James
Phillips, Patient P34, on 19 May, 2003. Mr Phillips was at end-stage

renal failure, on dialysis and suffering hyper kalemia®.

On 23 April, 2003, an oesophageal biopsy was undertaken. There
was poorly differentiated invasive adenocarcinoma associated with
Barrett's oesophagus. There was no evidence of metatarsus. Mr
Phillips. subsequently died on 21 May, 2003.

Soon after the death, Glennis Goodman (former DDON) and Toni
Hoffman met with Dr Darren Keating. Ms Hoffman raised three
specific issues:

39.1 Dr Patel had allegedly written that the patient was stable when

in fact they were on maximum Inotrope therapy and support;

39.2 Dr Patel was rude, loud and allegedly did not work

collaboratively with the ICU medical and nursing staff; and

39.3 That the ICU in Bundaberg was Level 1 and as such was not
capable of providing the level of care that was required to

support such surgery.

Dr Keating had no recollection about the issue of whether

oesophagectomies should be performed at the Bundaberg Base

19
20

Statement of Nydam paragraph 35.
Woodruff report, page 124.






